'STRIKING A BALANCE

Hate Speech, Freedom of Expression
and Non-discrimination

Edited by Sandra Coliver

. _Contributing Editors
~ Kevin Boyle and Frances D’Souza

ARTICLE 19, INTERNATIONAL CENTRE AGAINST CENSORSHIP
~HUMAN RIGHTS CENTRE, UNIVERSITY OF ESSEX
< X : 2



© This compilation: ARTICLE 19, London and Human Ri ghts Centre,
University of Essex, 1992

© "Campus Antiracism Rules: Constitutional Narratives in Collision",
Richard Delgado, Vol 85 Northwestern University Law Review 1991,

© "Criminalization of.Racia] Incitement in Israel”, Eliezer Lederman
and Mala Tabory, Stanford Journal of International Law, Vol 24, No. 1, .

© "Balancing the Rights to Freedom of Expression and Equality: A
Civil Liberties Approach to Hate Speech on Campus", Nadine Strossen,
Regulating Hate Speech on Campus: A Modest Proposal?, Duke Law
Journal, Vol 1990, No, 3,

All rights reserved. No part of this publication may be photocopied,
recorded or otherwise reproduced, stored in a retrieval system or trans-
mitted in any form or by any electronic or mechanical means without
the prior permission of the copyright owner and publisher.

ISBN 1870798 76 7

Printed in the United Kingdom.

TABLE OF CONTENTS

Abbreviations
Acknowledgements

Editorial Note

Introduction by Frances D’Souza

Part I: Preliminary Considerations
1. K Boyle, "Overview of a Dilemma: Censorship versus Racism"
2. P Gordon, "Racist Violence: The Expression of Hate in Europe"

Part II: International Standards

3. K J Partsch, "Racial Speech and Human Rights; Article 4 of the
Convention on the Elimination of All Forms of Racial Discrimination"

4.1 Boerefijn and J Oyediran, "Article 20 of the International Covenant
on Civil and Political Rights"

5. J Oyediran, "Article 13(5) of the American Convention on Human Rights"

6.D Tiirk and L Joinet, "The Right to Freedom of Opinion and Expression:
Current Problems of its Realization and Measures Necessary for Its
Strengthening and Promotion”

7.8 JRoth, "CSCE Standards on Incitement to Hatred and Discrimination
on National, Racial or Religious Grounds"

8. K Boyle, "Religious Intolerance and the. Incitement of Hatred"

Part fil: Country Experiences

Australia '

9. K Eastman, "Racial Vilification: The Australian Experience”

10. K Eggerking, "Australia: The Role of the Media in
Perpetuating Racism"

11, § Ch’ang, "Legislating Against Racism: Racial Vilification Laws
in New South Wales" -

Canada

12. ] Manwaring, "Legal Regulation of Hate Propaganda in Canada"

13. 1 Cotler, "Principles and Perspectives on Hate Speech, Freedom of
Expression and Non-Discrimination; The Canadian Experience as
a Case-Study in Striking a Balance”

Commonwealth of Independent States

14,'Y Schmidt and T Smith, “Sources of Inter-Ethnic Discord Throughout
the Former Soviet Union"

15. 8§ JRoth, "Additional Comments on Anti-Racisth Laws in the
Former Soviet Union"

Denmark

16. L Johannessen, "Racist Snakes in the Danish Patadise”

v

vii

[}

21
29
33
35

55
61

75
82

87

+ 106

123

130

136

140



France

17. R Errera, "In Defence of Civility: Racial Incitement and Group Libel
in French Law"

Germany

18. R Hofmann, "Incitement to National and Racial Hatred:
The Legal Situation in Germany"

India

19. V Eswaran, "Advocacy of National, Racial and Religious Hatred:
The Indian Experience"

Israel

20. E Lederman and M Tabory, "Criminalization of
Racial Incitement in Israel"

21. J Schoffman, "Legislation Against Racist Incitement in Israel:
A 1992 Appraisal”

Latin America :

22. 8§ J Roth, "Laws Against Racial and Religious Hatred in
Latin America: Focus on Argentina and Umniguay" .

Netherlands

23. I Boerefijn, "Incitement to National, Racial and Religions Hatred:
Legislation and Practice in the Netherlands" ' :

South Africa

24, G Marcus, "Racial Hostility: The South African Experience”

25. Lene Johannessen, "Should Censorship of Racist Publications Have a
Place in the New South Africa?"

SriLanka

26. § Abeyesckera and K L Cain, "Incitement to Inter-Ethnic Haired
in Sri Lanka"

United Kingdom

27.J Oyediran, "The United Kingdom’s Compliance with Article 4 of the
International Convention on the Elimination of All Forms of
Racial Discrimination”

28. G Bindman, "Incitement to Racial Hatred in the United Kingdom:
Have We Got the Law We Need?"

29. T Murphy, "Incitement to Hatred: Lessons from Northern Ireland”

USA

30. R G Schneider, "Hate Speech in the United States:
Recent Legal Developments™

31. R Delgado, "Campus Antiracism Rules: Constitutional Narratives
in Collision"

32, N Strossen, "Balancing the Rights to Freedom of Expression and Equality:

A Civil Liberties Approach to Hate Speech on Campus"

Part IV: Policy Statements from Human Rights Organizations
33. ARTICLE 19

34, American Civil Liberties Union

35. American-Arab Relations Committee

36. Anti-Defamation League of B’nai B’rith

37. Board of Deputies of British Jews

-ii-

144

159

171

182

192

197

201
208

223

238

- 245

258
263

269

284

295

315
319
323
326
328

38. Commission for Racial Equality 333
36. Committee on the Administration of Justice 335
40. Human Rights Watch 338
41, Justice 340
42. Liberty 342
43. The Islamic Society for the Promotion of Religions Tolerance 345

Part V: Evaluating Laws Against Insult and Incitement
44, M Banton, "The Declaratory Value of Laws Against Racial Incitement” 349
435. B Parekh, "Group Libel and Freedom of Expression:

Thoughts on the Rushdie Affair” 358
46. S Coliver, "Hate Speech Laws: Do They Work?" 363
Annexes
A - International Standards _ 377
B - Reservations and Declarations Concerning Racist Speech and

Advocacy of Racial and Religious Hatred 394
C - Selected Bibliography | 402
Notes on Contributors 413

ABBREVIATIONS

ACHPR

ACHR

CERD

CERD Convention

CSCE
ECHR
ICCPR
UDHR
UK
UN
US

African Convention on Human and Peoples’ Rights
American Convention on Human Rights

‘Committee on the Elimination of Racial Discrimination
International Convention on the Elimination of All
Forms of Racial Discrimination

‘Conference on Security and Co-operation in Europe
Eurcpean Convention on Human Rights

International Covenant on Civil and Political Rights
Universal Declaration of Human Rights

- United Kingdom of Great Britain and Northern Ireland

United Nationg
United States

- iii -



ACKNOWLEDGEMENTS

We gratefully acknowledge the support of The Calouste Gulbenkian Foundation,
The Barrow and Geraldine § Cadbury Trust, The Nuffield Foundation and The
Joseph Rowntree Charitable Trust for this publication and for the 1991 Consuliation
on Incitement to Hatred. '

We wish to thank the many individuals and organizations, (0o numerous (o
mention by name, who provided valuable advice and information for this publication.

Thanks are due to ARTICLE 19 staff including Carmel Bedford, Helen

Darbishire, Said Essoulami, Fiona Harrison, Susan Hay, Robert Salmon, Elizabeth
Schofield, and volunteers Elizabeth Lloyd-Owen, Svenja Lohmann and Redley
Silva,

The publication process was co-ordinated by Ann Naughton and additional
editorial assistance was provided by Joanna Oyediran. Desktop publishing was by
Sue York and cover design was by Tony Hall,

ARTICLE 19, INTERNATIONAL CENTRE AGAINéT CENSORSHIP

ARTICLE 19 takes its name and mandate from Article 19 of the Universal
Declaration of Human Rights which proclaims the fundamental right to freedom
of expression. ARTICLE 19 works impartially and systematically to identify and
oppose censorship in its many forms, to defend the victims of censorship and to
promote strengthened national and international standards for the protection of
freedom of expression.

ARTICLE 19 monitors individual countries’ compliance with intemational
standards proteciing freedom of expression, and regularly makes submissions to
inter-governmental organizations such as the United Nations Human Rights Com-

mission and Committee and the European Court of Human Rights. ARTICLE 19
has an international membership.

ARTICLE 19, International Centre Against Censorship,
90 Borough High Street, London SE1 1LL, UK.
Tel. (+44 71) 403 4822; Fax. (+44 71) 403 1943.

THE HUMAN RIGHTS CENTRE, UNIVERSITY OF ESSEX

The Human Rights Centre, University of Essex, was established in 1983. Iis
purpose was to give a focus to research and teaching in Britain on international
human rights. In 1989 the Centre was widened to involve, in addition to Law, the
disciplines of Philosophy, Political Science and Sociology, with the object of
encouraging interdisciplinary work.

The Centre, while global in its expertise and concerns, has a special interest
in human rights in Burope and the Commonwealth. It is distinctive in the emphasis
it gives to the integration of human rights theory and practice and in its concerns
with international humanitarian law. The Centre has working relations with similar
centres across Europe and worldwide.

Human Rights Centre, University of Essex,

Wivenhoe Park, Colchester CO4 38Q, Essex, UK.
Tel. (+44 206) 872558; Fax. (+44 206) 873428

-iv -

EDITORIAL NOTE

This book is the result of a Consultation of more than 30 experts from aropnd t_he
world, convened by ARTICLE 19 and the Human Rights Centre of the University
of Essex, who met for two days to discuss the highly complex and controversial
issue of the effectiveness of laws which prohibit "hate expression”, The experts
were divided into three working groups and each group was asked to address one
of the following questions: ' ]
1. How have anti-hate expression laws worked in practice in various
couniries? _
2. What kinds of cxpression, if any, should be prohibited, and can interna-
tional standards provide any guidance in this area?
3. What are the most effective sanctions and remedies for hate expression?

Discussion was lively and intense and, predictably, few points of consensus were
identified. One point on which agreement was resounding was that more research
was needed. Various areas for further study were identified, including close
cxamination of the experiences of a range of conniries having different kinds of
laws, different traditions, different economic, social and political conditions, and
experiencing different degrees of inter-communal tensions._Th‘is book, born from
these challenges and encouraged by the enthusiasm of participants who felt _that the
Consultation papers presenied new information and insights, aims to contribute to
the debate.

At the outset, we wish to make abundantly clear what we did not set out to
accomplish. First, the book does not purport to be comprehensive or even repre-
sentative, The fact that we have no papers from Africa, only a brief overview from
Latin America, two papers on Eastern Europe, and two from Asia by no means
reflects a lack of appreciation of the enormity: of the tensions between national,
ethnic and religious communities in many countries throughout thc_ose-areas. Even
among western democracies our country studies are not reflective of the full
diversity of approaches 10 hate expression, :

Second, the book focuses on the implementation and effectiveness of hate
expression laws. Contributors were not asked to discuss other,_ possibly more
cffective, measures for responding to hatred, discrimination and-violence. o

Third, and relatedly, the book adopts a primarily legal approach to examining
issues, rather than, for instance a sociological or political science approach, We are

- pleased to offer in Part V one paper each from a sociological and a political theory

perspective. - ; |

Fourth, we did not ask contributors to address hate expression against groups
identified by characteristics other than those included in the international standards:
namely, national or ethnic origin, race, colour, descent and religion. In the event,
few laws protect other groups from hate expression.

We also would like to make two definitiona! points. First, the terms "pate
speech” and “"hate expression™ are used virtually interchangeably ("expr_essmn"
reflects the terminology of the international standards while "speecl_l" is more
common in national jurisprudence) to refer to expression which is abusive, insult-

- ing, intimidating, harassing and/or which incites to violence, hatred or discrimina-

tion. The terms "hate speech laws" and, sometimes, "anti-hate speech laws" are
used to refer to laws which prohibit one or all of three main cafegories of hate
speech: group libel, harassment and incitement,



Second, the term "race”, when used to refer to people, is highly suspect. As
stated by the two UN Special Rapporteurs on Freedom of Opinion and Expression
(in Chapter 6), a first step in seeking to promote tolerance and non-discrimination
is to avoid

the use of such a term as ‘race’ which, when applied to human beings,

has no scientific meaning. Unequivocal recognition of the human race’

as one and indivisible appears to be regarded as the indispensable

preliminary for the struggle against racism.

Nonetheless, the term is used throughout this book because of its widespread
acceptance - and the acceptance of related words such as racism and racist - in both
common parlance and international law, "Race" here includes ¢olour and descent
as well as national and ethnic origin,

The introductory chapters which follow elaborate the parameters of this book,
highlight salient points of the country studies (Introduction) and set the context of
the discussions, both in terms of principles (Chapter 1) and facts about hatred,
discrimination and violence against minorities (Chapter 2).

The discussions of international standards are infended to be readily under-
standable to those who are not versed in international law (or law at all), and are of
interest for their history of ideas as well as for their summaries of current interpre-
tations of those standards. The chapter by the two UN Special Rapporteurs on
Freedom of Opinion and Expression, drawn from a preliminary report they prepared
for the UN in August 1991, proposes an innovative and narrow construction of the
"hate-related” restrictions on free expression set forth in the international standards,
which undoubtedly will contribute to the evolution of the interpretation of those
standards, . _

The policy statements from organizations included in Part V illustrate how
different human rights gronps have come to terms with the dilemmas posed by hate
speech, While we canvassed a large number of organizations concemed with hate
speech it is a testament to the difficulty of the subject that relatively few produced
statements and even fewer had statements in hand. As a result, the organizations
represented in this book do not reflect the great diversity of organizations working
on hate speech. Nonetheless, we are pleased that our inquiries prompted several of
them to grapple with the issue. .

We hope that this book may assist other organizations and individuals o
clarify their own positions.

Sandra Coliver
Legal Officer, ARTICLE 19
May 1992

1 Seepara, 56 of their chapter in Part IL, :
2 The Intemational Conventien on the Elimination of All Forms of Racial, Discrimination defines

"rt_lcga{ discrimination” to mean discrimination based on "race, colour, descent, or national or ethnic
origin",
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INTRODUCTION

Since its inception in 1986, ARTICLE 19 has endeavoured to contribute to public
debate on complex areas of freedom of expression. The balance between the
fandamental right to freedom of expression and the right to equality is clearly one
such area. Accordingly, in April 1991, ARTICLE 19 together with the Human
Rights Centre of the University of Esscx convened a two-day Consultation at which

* aver 30 experts from around the world participated. The Consultation itself was a

low budget affair with some of those attending covering their own travel costs; a
testament, perhaps, to the great interest and concern about how to address the
growing phenomenon of ethnic violence and hatred.

Aims and Contents of this Collection

Following the Consultation, and with the consensus of participants, we decided to
compile a wider documentation of the laws by which hate expression is addressed,
controlled or punished. A primary aim in publishing this collection is to pose core
questions and to offer a wide range of viewpoints. These include; how have laws
restricting expression been applied in practice?; what guidance do the intemational
standards protecting both freedom of expression and equality offer? What evidence
is there that laws can have an impact on hate speech, or whether such laws in fact
promote non-discrimination? What too is the evidence that laws designed to curb
hate speech may also be used to restrict the legitimate political exchange of ideas
necessary to a democratic society? .

This book has broken new ground. A number of contributors have undertaken
original research on patterns of implementation in their countries, Others have
brought together information not previously collected. Several have provided
policy perspectives from counties, such as Sri Lanka and Russia, from which views
on this issue are rarely received. Principled arguments for opposing all restrictions
on hate expression unless necessary to prevent imminent unlawful action or
face-to-face harassment, and the counter arguments, are systematically and co-
gently presented by the US contributors. Contributors from Europe as well as
Australia and Canada discuss the variety of laws and their implementation which
restrict hate expression and are seen {o have value, even in liberal democracies, in
order to safeguard equality and dignity. Contributors from Russia and Sri Lanka,
facing inter-ethnic and communal tensions which have racked their regions with
armed conflicts, suggest that narrowly-drawn restrictions might help to curb the
violence. ' . :

Twenty-four papers examine the laws in 15 countries which regulate freedom
of expression in the interests of racial, ethnic, religious and national harmony. Other
papeis discuss the apparent contradictions between different international stand-
ards which govern the rights to freedom of expression and equality and the
interpretation of these standards by international bodies. The majority of contribu-
tors to this volume discuss the experiences in democratic countries, where freedom
of expression is highly valued and protected by constitution and law and thus where
the issue of hate expression is most hotly debated. Most papers share the view that
laws which restrict free expression do not reduce hatred or viclence. Others point
to the lack of empirical evidence as to the relationship between hate speech and
acts of violence. ’

Most contributors accept the premise that laws can serve a useful function,
and that problems lic in selective or indifferent enforcement. Thus it is repeatedly

aYi] =



-mainiained that the enactment of laws which restrict hate speech give "a clear
message about acceptable standards” which will "eventually establish boundaries
with which most people feel comfortable”. But even here, the real problem in
drafting laws which are sufficiently narrow and also effective is recognized.
Questions were raised as to whether such laws may distract from the need for more
effective measures, and some contributors worried about the ill-effects of success-
ful prosecutions which create racist "martyrs" and those which result in acquittals
appearing to vindicate their racist ideologies,

There is general endorsement of the sirict implementation of mechanisms
which fall into the category of social and cultural attempts to combat racism. Such
mechanisms would include: education on respect for ethnic diversity; non-discrimi-
nation in housing, education and employment; the adoption of anti-racist strategies
in schools, universities and the media; and increasing representation of ethnic,
religious and racial minorities in key institutions such as police departments and
the courts. These and various means to contain potential violence other than by
restricting free speech are important themes in this book.

B &

ARTICLE 19’s Position

As acampaigning organization, ARTICLE 19 consistently protests the widespread
violations of the right to freedom of expression, and recognizes that governments
and organizations can and do use freedom of speech to promote opinions which are
antithetical to the common standards of dignity underpinning the human rights
movement,

ARTICLE 19 equally recognizes that laws, once on the statute book, can be
and are used by governments to discriminate against minorities whether these be
ethnic, religious or national. Even laws framed in a democracy, and however
carcfully drafted, may be used subsequently to suppress the fundamental right 1o
freedom of expression. Such laws may be used to penalize members of oppressed
communitics who attempt to promote a counter viewpoint or to stifle speech
advocating autonomy or other changes in government. It is, for example, discussed
in this volume that laws against racist speech in South Africa have not been applied
S0 as to ensure racial equality or to protect victims of racial abuse. In fact they were
used and intended to be used as measures to stifle growing black opposition to an
oppressive system; thus the government used the laws to punish the victims of its
;acist policies. Another contributor points out how a Soviet law which prohibited
mcitement o national racial hatred was regularly used to suppress dissident
movements and human rights activists,

The guarantors of democracy are many, varied and precious; one such
guarantor is the free exchange of ideas and opinions, What must be preserved at all
costs are both democratic discussion and the channels for its daily practice.
Unfortunately, at times, democratic discussion including hate speech (which may
involve insult, invective and deeply offensive racial slurs) necessarily involves
trampling on the ideas and beliefs held precious by others. ARTICLE 19°s.concern
is that these slurs and insults be met at all times by counterclaims, arguments and
discussion. To suppress such slurs is not to resolve the hatred but perhaps to drive
it underground and thereby encourage acts of violence. We have been at pains to
promote the view that speech should never be censored based on its content alone.

Any resirictions on expression should be justified only by reference to its impact

such as the likelihood of the expression leading directly to imminent lawless action.

) _ART_ICLE 19 acknowledges the wide gulf between condemning ideas and

criminalizing them. More simply put, we, in common with several contributors to
T I :

this work, do not believe that criminalizing expression could ever resolve the real
problem of racism and racist discrimination. As one contributor has remarked, the
law can play only a limited part in creating a humane and gentle society.

Quite apart from the real threat to freedom of expression, anti-hate speech
legislation is notoriously difficult to interpret and enforce. "One must be realistic
in assessing the difficulties involved in regulating hate speech” as one contributor
writes. Any legislation in this area highlights problems of definition and interpre-
tation; concepts such as "ridicule”, "hostility” and even "hate" are open-ended,
necessarily subjective and potentially dangerous in the exercise of power.

One of the areas discussed is that of religious intolerance. The rise of both
Christian and Islamic fundamentalism in the US, Europe, the Middle East and Asia,
and Jewish fundamentalism in Israel, is a worrying phenomenon if only because
the adherents to these movements clearly attempt to impose upon the world a single
truth and this necessarily outlaws contrary views. Perhaps the most notorious case
is that of the fatwa or death sentence pronounced by the late Ayatollah Khomeini
against the British author Salman Rushdie following the publication of the novel
The Satanic Verses. In the thousands of articles which have been written on this
case, the basic facts have become blurred: a man who has commitied no crime in
the country of which he is a citizen, has been condemned to death and, moreover,
his death is actively sought by a foreign power because of the offence his work of
fiction has caused Muslims, ARTICLE 19 unequivocally rejects the death sentence
and constantly asserts the right of any individual to publish his ideas in a work of
fiction,

Al the same time we acknowledge that Muslims, amongst others, have every
right to protest publicly about the book in question and to broadcast the nature of
the offence and insult which they feel. Those on either side of this controversy must
be free to express their ideas and beliefs and to discuss them with their critics on
the basis of mutual tolerance, free from censorship, intimidation and violence.

Advancing the Debate

At the end of the Consultation, the view was expressed that the issues were 100
complex and the nexus between laws, protections and levels of hate speech too
immeasurable to justify any definitive statement. There was also a consensus on
the need for further study, especially of national experiences in trying to counter
racial and religious hatred and violence; this volume is a first attempt. There was
acommon view that civil remedies were generally preferable to criminal sanctions.

In the final plenary session of the Consultation one participant long familiar
with United Nations procedures said that the UN in its wisdom only recognized
two types of meetings; those which were successful and those which were very
successful! The Consultation, he said, fell firmly within the latter category. In
retrospect, one of its successes has been that subsequent work has engendered this
reference collection of the laws and practice from 15 countries. We do not claim
that it is a comprehensive collection, but we very much hope that in publishing the
volume at this time, we may stimulate further thought, discussion and publication.
Meanwhile, ARTICLE 19 will continue to maintain a watching brief on hate
expression and the way in which it is dealt with by various countries throughout
the world.

Frances D’Souza
Director, ARTICLE 19
May 1992
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PART I|: Preliminary Considerations



Chapter 1
OVERVIEW OF A DILEMMA: CENSORSHIP VERSUS RACISM
Kevin Boyle

Thisbook grew out of a consultation at Essex University in April 1991. The purpose
of the consultation was to explore the challenge set for defenders of freedom of
expression by the promotion of racism through specch. The clear tenor of the
consultation and of this collection is undoubtedly pro-freedom of expression, with
the onus on those who would restrict this freedom to justify censorship in the
interests of racial equality and the elimination of racial discrimination, The case for
Testriction on hate speech was made at the consultation and is also made in this
book. Indeed, the majority of the papers assumé the case for at least some
restrictions on grounds of equality and dignity while conveying concern over the
effects of any such restrictions on the values underlying free speech.
Nevertheless, it is possible to conceive of a different selection of materials
and opinions which might operate from a starting point which favours eguality and
non-discrimination over freedom of expression, Such a work would certainly be
useful in continuing the debate. However that may be, most of the articles, analyses
and policy statements collected in this book seek to find a balance between the right
to speak and the pursuit of racial, religious and communal justice and harmony, a
balance that requires the least interference with untrammelled freedom of ex-
pression, ' :

THE MEANING OF BALANCE

If the weights on the balance favour free speech, is the metaphor of balance
appropriate? The actual position, it can be argued, is that two human rights are in
conflict: the freedom to advocate distasteful opinicns or to convey distoried or false
information and the conflicting right not to be a victim of discrimination and
prejudice.” On that analysis, to prefer freedom of expression is not to prefer the
countervailing freedom from discrimination, One right is subordinate to the other.
The balance metaphor, however, can be justified if some speech on some occasions
is restrained and on such occasion the right to be free from discrimination is
preferred to the free speech principle. It is in that sense that the title of the book,
Striking a Balance, is justified, The search is for those circumstances and conditions
in which one right should be preferred over the other. There is also a need to offer
coherent justifications for which right is preferred in particular circumstances or
else, from the stand-point of freedom of ‘expression, there is a risk that limitation
will encroach to the point where the right itself is threatened.

To point out that there are circumstances in which other interests should win
out over freedom of expression is notinconsistent with a strong commitment to the
value of freedom of expression. Equally to argue that the law should not interfere
with certain kinds of antisocial speech or insultin g and denigrating publication does
not mean that free specch advocates are indifferent to the rights of racial or religious

1 For a thoughtful and extensive discussion of the injuﬁes caused by racist speech, see Richard
Delgado’s chapter in Part 111, - .
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n;inor'ities._ To the contrary, they strongly believe that freedom of expression is a
vital right in the struggle to defeat discrimination, bigotry and intolerance,

THE CHALLENGE OF RACISM

Howeyer influenced by standpoint, the protagonists in this debate will not dispute

the_ ev1dcnc_e tl3at llhe articulation of prejudice, the fomenting of hatred, the justifi-

cation of discrimination and the denial of esteem for people distinguished by the
dominant group because of their common origins, their religion or their colour has
not abated in tl}e modetn world. The picture in Europe surveyed by Paul Gordon

(in Cha;_)ter 2) is especially worrying. The entire moral basis of the integration of

Europe is challenged by the new urge to limit immigrants and asylum seckers and
the open esponsal of racism and xenophobia by mainstream democratic political
parties seeking o compete with the resurgence of fascist and racist movements,
These movements have extended their traditional hostility to Jews and other citizen
£roups to immigrants and refugees from Asia and Africa as well as those crossing
Europ;hap tl))%rd;rs from the former Eastern bloc, '

) LS book was completed in the days following the acquittal i
white police officers in Los Angeles of th)é crime of a%saultinqg a bla}:)l)cr rarlfg;r,yl{o(fdt;?:;
King. An amateur videotape which showed the officers.assaulting Mr King had
been' playeq repeatedly on television in the weeks and months before the trial, The
verdict, which contradicted the evidence of sustained assault recorded in the film
led to an explosion of rage across the United States and to at least S0 fatalities and,
extraordinary devastation in California. The United States, which has given the
greatest emph_as1s 1o the free speech principle, has discovered the depressing truth
that a generation after the Civil Rights campaign, racism and poverty constitutes
as massive a gulf as ever, separating the life chances of the black minority from
those of the affluent white majority.

The different tendencies in the debate over the control of hate speech would
equally accept the irrefutable evidence that moral indifference towards or active
encouragement of manifestations of hatred leads to the destruction of civilized
living, war and even holocaust. The entire and impressive structure of international

_ huqian rights law since 1945 was built as a moral answer 10 the Nazi ideology of
racism,

The greatest focus of human rights initiatives since 1945 has been on efforts
to ha\fe Fhe rlghg to be free from invidious discrimination on grounds of race, gender
or rehgloqs belief irreversibly accepted in the world. There have been significant
advar}ges in that campaign. The ending of the system of apartheid in South Africa
a political system built on racist theory, has been one of the major and profounci
steps along the road to the elimination of racism.

] _Oyer _125 states have ratified the main international treaty against racial
dlscpmmz_mop, _the International Convention on the Elimination of All Forms of
Racial Discrimination (CERD Convention). This Convention has deeply in-
ﬂu§nccd the domestic laws of most states discussed in this book. It not only outlaws
racist speech but.a‘lso the practice of discrimination, inter alia, in employment,
housing, the_provxsmn of services and other fields. States, by virtue of Article 2 of -
Ll}e C.on_ven_lmn', are required to adopt a policy of positive action to eliminate racial
dlsgnmlnauon including measures which promote understanding among different
racial groups and assist minorities in social, economic, cultural and other fields.

. The creation of a public opinion against racial discrimination is evidenced in the
general acceptance of these norms which limit the individual’s contractual and
property rights,

9.

Public opinion in the United States and Europe (and, indecd, in India and
several other Asian countries) has shown increasing resistance to so-called affirm-
ative action policies (or "special measures” as called forin Article 1{d} of the CERD:
Convention) on behalf of excluded ethnic and religious minorities. The general
perception has been that such measnres lack faimess, Without examining the
arguments here, it is nevertheless important to note that it is only at the extreme of
public opinion that voices are raised against the general norm of non-discrimination
which is firmly established i democratic societies,

But racism, racial discrimination and hatred have not yet been eliminated in
the same democratic societies. The literature which seeks to explain the continued
existence and indeed resurgence of racism, anti-Semitism and xenophobia strikes
atentative note. A recent United Nations report concluded that "the primary causes
of racism and racial discrimination and apartheid are deeply imbedded in the
historical past and are determined by a variety of economic, political, social and
cultural factors."“ Manifestations of racism on a global scale are linked in the study
to "such areas as conquest, the search for captives for racial slavery, the imposition
of racial exclusionary laws, colonialism and imperialism". Of particular interest are
what the report calls the "two great paradoxes” of history: that racism actually
increased as democracy expanded and that racism grew as science expanded. In the
late nineteenth century "scientific racism” flourished, spawning false theories and
doctrines used to justify the belief in the inherent inferiority of certain peoples or
the superiority of others as determined by genetically transmitted differences of
race.

We still live under the influence of these scientifically spurious ideas. Their
persistence explains the debate over the use of law to seek to eliminate their
influence. '

Might not endorsement of policies which firmly penalize racial hate speech
and publication contribute to that first goal of the human rights movement, that all
people should be treated as entitled to equal respect and dignity regardless of their
religion or national or ethnic origin? Would legal constraints on the expression or
display of bigotry and prejudice towards those who are the victims of discrimination
make a difference? Is censorship justified if it muzzles racism?

Much censorship down the centuries has been advanced for ideal causes to
promote versions of the good or the truth, whether secular or religious. It has almost
always ended in disaster in the consiricting of debate, the suppression of dissent
and the corruption of the truth. The advocate of freedom of expression has no
difficulty in demonstrating the abuse of legal controls even on racial speech in
contemporary history. The South African laws against racial hatred were used
systematically against the victims of its racist policies,” In Eastern Europe and the
former Soviet Union Iaws against defamation and insult were vehicles for the
persecution of critics who were often also victims of state-tolerated or sponsored
anti-Semitism.* The writer Salman Rushdie has been subjected for three years to
persecution and a death sentence because his novel was declared an insult to Islam.

The crux of the dilemma for the free speech advocate is not a fear that the
language of intolerance or hate may contain truth which should be heard but rather

2 Political, historical, economic, social and cultural factors contributing to racism, racial
discrimination and apartheid (New York: UN, 1991).

3 See the chapters by Gilbert Marcus and Lene Johannessen in Part [Tl
4 See the chapter on the former Soviet Union by Stephen J Roth in Part IIL
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the old problem of guia custodiet custodies? Who is to oversee the censor? No
advocate of freedom of expression on human rights grounds could or does reject
_rhc‘values which underlie the norms of non-discrimination. Human rights are
indivisible. The strong advocacy of anti-discrimination policy is a feature, for
example, of the American Civil Liberties Union (ACLU) which, as Nadine Strossen
boints out, 1s more regularly engaged in the struggle against racial discrimination
through court challenges than it is in fighting restrictions on hate speech in the same
courts.

Nevertheless, against the reality that we scem to know little about the causes
and even less about the remedies for racial or religious prejudices and discrimina-
non, could it be that advocates of freedom of expression need 1o rethink the

Justifications advanced for privileging speech? That question will be returned to at
the end of this overview.

NATIONAL AND INTERNATIONAL STANDARDS

Qne approz}ch 1o constructing an answer (o the dilemma raised by hate expression
15 to examine what policies are in fact pursued by states, and what policies are
mandated by the international code of human rights standards elaborated since
1945. That is the approach adopted in this book,

'Part I, Country Experiences, cannot claim to be comprehensive (one might
note n particular that it excludes the most populous of the world’s states, China, a
society which combines a traditional culture of xenophobia with total censorship).
Bug for those countries which are examined, it is clear that they divide into the
Umted States and the rest. In the United States the balance is unequivocally drawn
in favo_ur of freedom of speech. There is no federal regulation and minimal state
regulation of hate expression. No other country has the equivalent of the First
Amem;lment or the jurisprudence which has developed around it. In the other
countries the balance is found through the acceptance that racist speech must be
sancmpcd under conditions prescribed by statute. The chapters in this book about
the United States all address the contemporary context for discussion of the hate
speech Issue in that country; namely, college campuses. That debate concerns the
compatibility of the constitutional values of freedom of expression with discipli-
nary godes that restrain abusive and insulting speech directed at members of groups
1de.nt.1ﬁed by reference to such characteristics as ethnic or national origin, race,
religion, gender and sexual orientation, —

No other country entry discusses the issue of campus hate speech, This is not,
presumably, because the phenomenon of racist expression in universities elsewhere
in the world'does not present a problem, but because such regulation would be
unproblematic given the existence of constitutional and legislative staridards which
allow fo; the imposition’of restraint by criminal or civil laws on hate speech.
Explangnons for the distinctive position of the United States must include its history
as a society born in rebellion against, among other things, censorship, The fact that
it was a "q_rawing board" society built by immigrants made possible the assertion
of new pr§nciples of democratic republican order, In contrast, the European so-
cieties which the waves of immigrants left could not.erase their histories of war,
religious and ethnic quarrels and conflict.

5 See the chapter by Nadine Strossen-in Part III.
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The contrast may also be influenced by the different legal cultures, civil and
common law, which have shaped mainiand Europe and the United States, The First
Amendment’s injunction that "Congress shall make no law .., abridging freedom
of speech or the press" reflects a distrust of federal regulation but also the
attachment to the English traditions of negative liberty. In contrast, the Roman Law
iraditions of codification which have shaped European law do not equate regulation
with restriction or repression. To the contrary, codification of freedom of ex-
pression rules including press codes, by specifying the scope of the right and
identifying limits, are seen as positive guarantees of these freedoms. The English
situation, where neither a formal constitutional guarantee of free speech nor
detailed codes of law exist, may be considered the least satisfactory system from
which to develop principled protection of rights in conflict.

It is worth noting that this contrast between the United States and the rest of
the world has always been present at least in the post-war era. The efforts after
World War II to establish a global code of freedom of information failed in large
part because of the unbridgeable gulf between the then-Socialist states and the
United States over the priority of right or duty and the role of the state in the
regulation of freedom of speech and the press.

The most important early debates on this subject took place at the United
Nations Conference on Freedom of Information in 1948. The key actors were the
United States and the Soviet Union. The fruits of that conference included a draft
set of guidelines for the world’s press, a draft convention on freedom of informa-
tion, a draft convention on the right to correction and a draft convention on the
gathering and transmission of news.

The conference, although it achieved much, failed over a central problem:
irreconcilable concepts of freedom and responsibility of the media. On the one
hand, the United States insisted on the widest definition of freedom, It accepted
that the press had to act responsibly, but it opposed any role for the state in ensuring
truthful and cthical media standards, On the other hand, the Soviet delegates
emphasized responsibility before freedom, and insisted on the right of the state to
supervise the press.” A chief concern of the Soviets was the suppression of war
propaganda and incitement to national hatred. While the goat of elimination of war
propaganda was shared by the US, at issue was the means, The US view was that
greater freedom of all communications would be the best answer to distortion; the
Soviets wanted state responsibility. :

Ultimately, there was no way out of the deadiock over what the limits on
expression are¢ and how they are to be enforced. The conference failed but had
influential effects for the modern debate over hate expression. Article 19 of the
Universal Declaration was drafted at the conference, and the clause. in Article 19
of the ICCPR that refers to the "special duties and responsibilities” in the exercise

of freedom of expression can also be sourced io the debaté at the conference. The
United Nations Genocide Convention 1948 included as a punishable crime "direct
and public incitement to commit genocide”. (The long campaign to pursuade the
United States to ratify the Genocide Convention succeeded in 1988.) Lastly, the
adoption of Article 20 of the ICCPR and its prohibition of war propaganda and
expression which incites national, racial or religious hatred was added to the text
of the ICCPR. on the initiative of the Soviet Union and allied states, having been a
clause first promoted by the USSR at the UN conference.

6 G Garbo A World of Difference; The International Distribution of Information: The Media and

Developing Countries.



Article 20, paragraph 2 of the ICCPR, which is discussed in greater detail in
Part 11 of this book, requires the prohibition of advocacy of national, racial or
religious hatred which constitutes incitement to “discrimination, hostility or vi-
olence". The other international standard, Article 4 of the CERD Convention also
discussed in Part II, goes further in requiring states parties to make punishable the
dissemination of ideas based on racial superiority and to ban organizations which
promote such ideas. As Professor Partsch makos clear in his chapter, the duties
imposed by this article are to be implemented "with due regard to the principles
embodied in the Universal Declaration of Human Rights", A number of states, for
example the United Kingdom and France, have on ratification entered reservations
or understandings to Article 4, all of which are to the effect that implementation of
its requirements are subject to the state’s own norms on the balapce between
freedom of opinion and expression and anti-discrimination policies.” The CERD
Committee has responded by calling for the full implementation of Article 4°s
requirements.

There cannot be said to be international consensus on the requirements of the
article. The two least reconcilable positions are those of some members of the
CERD Committee who call for comprehensive censorship of racism, thereby
ignoring the "due regard” clause, and the national constitutional norm of the United
States which rejects any law prohibiting incitement to discrimination or hostility.
National laws in other countries outlined in this book represent a search for balance
or harmony between those positions.

CONCLUSION

Is the US position then the only one for freedom of expression advocates to adopt?
Does any "half-way" house sell the pass? The international and global standards
are half-way houses. Freedom of expression is asserted as a standard which
coniracting states must guaraniee, but they have equally clear authority (o limit that
freedom in the interests of promoting policies of racial equality and protection of
ethnic and other minorities, However, so long as there is disagreement within the
international monitoring bodies on the precise nature of states’ commitments it is
arguable that both freedom of expression and effective policies against racism are
at risk. Similarly, unilateral interpretations by states through reservations to the
international standards must weaken these standards, The fact that the United States
as the most powerful country in the world has not ratified the CERD or ICCPR
highlights the problem.,

The post-war efforts to achieve a comprehensive international protection of
freedom of information, discussed briefly above, failed because of ideological
polarization between the East and the West. In a new and welcome era in which
there is no longer an ideological divide over human ri ghts there ought to be a greater
Opportunity to reach international consensus both on the human rights challenges
facing the world and on how to address them, Racism and racial discrimination,
religious and ethnic conflict are among the most pressing of the challenges in all
parts of the world. The importance of free and independent media for disseminating
education on human rights and assisting the campaign against racism needs also to

7 See Annexe B for the text of these and other reservations and declarations to Ar. 4, as well as 1o
Art. 20 of the ICCPR,

8 The US is expected to ratify the ICCPR in 1992, 16 Years after it entered into force.
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. The case for anew international effort by governments to reconsider
Ezcerzgfeﬁﬁﬁ further normative agreement on freedpm of information through th‘e
CSCE, the United Nations and other fora shquld sgnously be debated. Th_c;lexpen-
ence of the UNESCO-sponsored efforts on thng subject of the 1970s may sti daroui(fc1
negative reactions to such a proposal. But this is a funda{nentally change v;or ;
in which the questions of balancing freedom of expression .z.md the demands 5:-
racial equality can be treated as an issue tolbe resolved within common Gl?rll)’ll'tll’l -
ments to democracy and human rights. It might also be added that the pro ; i t(l)) .
on war propaganda in Article 20 of the ICCPR could also h'a\_re importance for ei
first time in examining the problem of the role of the the media in ethnic ar.nd nationa
conflict such as is being experienced at present in ti_le former \.’ugoslgma. i

Human rights organizations, both those working for racial justice an os?
dedicated to the defence of freedom of expression, could re-examing thef types 0f
arguments advanced for tolerating racist speech, If ‘Ehe presumption in (?voqr o
freedom of expression were replaced with a presumption in favour of non-discrimi-
nation what would the actual effect be? Would the results be necessarily damaging

‘? »
o freg:ofﬁgeg? t'he contributors in this book discu_ss the rcm'edy qf group libelasa
defence against hate speech. The case of defamation of the 1_nd1v1dual is, howc;,ver,
a more interesting theoretical case to explore. 'The restraint on freedom o Ae_xi
pression that the law of defamation in all countries Tepresents is lesg controver_s1lz:
because it is seen as a conflict between two fundamenta!, m.dmdual rights, the.: n%h t
to a good name and freedom of speech, This confhct is _also reflected mf the
international instraments. Where freedom of expression, typically freedom o b]ie
press, is given greater weight, that is invariably justified l?y some larger public
interest in the communication. Thus the Lingens Case d?mded_ l_oy I.['le Eurogeaz
Court of Human Rights followed the US Supreme Coqrt_s de_c_ls§o‘n in quy Yor
Times v. Sullivan in allowing greater latitude to the media in criticizing pc;lltll{cl:]lans,
even if this infringes their right to protection of' Teputation on the we l; trown
ground that political figures must tolerate such crigicism in the interests of strong
iti ate, . ]
mhmﬁ)gfigd eto the issue of hate expregsion the libel standard§ ml%ht permit
priority only to speech that was truthful or, in the case of the expression of opinions,
what was a contribution 1o legitimate political debate. it
Such an approach is not advocated here but is raised only to argue l at 1t I:S
incumbent on the supporters of freedom of expression to look more closely at tIe
political justifications for the minimum restraint on antl-somal‘hate expressmn.all}
what precise ways do the least controls on ha_te speech con.tnbutt.a to‘?ﬂ-'ﬁl over !
social goal of equality and non-discriminanor] in a democratic society? : zzc'le is
communal as well as an individual dimension to human rights and fre oglséi
Defence of the individual’s right to promote racist views must not onl_y be deffm e
in terms of individual rights but in terms of the communal interests in equality.
Those who advocate suppression of the ideas of hate equally have a ISSk]to
explain how effective such policies will prove or have proved. Beyond the e(:t a(i
ratory effects of laws which outlaw racist statements, what evidencg can be poin ed
to that, at least in isolation, suppression has deterred racism, mtole{ance alid
bigotry? There is evidence in this book of the abussa of restrictions Whl'cz'wotlh :
justify the conclusion that little is gained and much'ns put at ns:k by pl;ms ‘mlgand
expression of ideas however loathsome. The persistence of ideas o é‘a;na nd
indeed religious superiority within and betweer_: societies should engender scet;i) -
cism that censorship is an answer. Perhaps what is needed is more, not less, lVz;l;_m:ln ol
to be paid to these ideas so that they can be confronted and understood. Dialogue
-7 .



and democracy may prove in the lon
anatomy of hate, and for that freedo

with iis extensive collection of Sources and materials, may help to stimulate debate
and further research on these questions, which are clearly needed.
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Chapter 2

RACIST VIOLENCE: THE EXPRESSION OF HATE IN EUROPE
Paul Gordon '

- uncertain and afraid

as the clever hopes expire

of a low dishonest decade

(W H Auden: "September 1, 1939")

Atthe end of the Maastricht summit in December 199 1, the European Community’s
Council of Ministers was moved to issue a condemnation of racism and xenophobia,
noting with concern that "manifestations of fascism and xenophobia are steadily
growing in Europe, both in the member states of the Community and elsewhere”,
A few weeks later, a British court ruled that an asylum-seeker should not be
removed to a country where he feared he would be persecuted: this country was
not Sudan from which he had originalty fled, but Germany where he had initially
sought refuge. What the diplomatically worded declaration and the British judge’s
unprecedented ruling had in common was that they were both responses to the wave
of racist violence that has been sweeping Europe, gathering pace over the past few
years. In this chapter, I sketch a picture of the racially motivated violence that has
been committed and continues to be committed throughout Europe, to illustrate the
nature of such violence, to show who is affected and in what ways, and to try to
relate this most devastating manifestation of racism and xenophobia to its wider
context.

THE MEANING OF RACIST VIOLENCE

By racist violence, I mean acts of violence or abuse directed at people or their
property which are motivated, at least in part, by racism, that is by hatred or
contempt for people because of their skin colour, ethnicity, nationality or religion.
(I deliberately avoid the word "race" here as a pseudo-scientific category. This is
net, of course, to deny that a belief in its existence has consequences which are all
100 real - as this chapter shows.} We are now witnessing examples of such violence
against people on all these grounds in every country of Europe, from the Atlantic
to the Urals, from the Mediterranean Lo the Arctic Circle.

THE NATURE OF RACIST VIOLENCE

Anyone who is considered an "other" can be the object of racist violence whether
this be on grounds of skin colour, ethnic origin, religion or culture. Frequently, of
course, such grounds merge, as in the case of Arabs who may be attacked because
of their religion, their ethnicity or their skin colour, or Jews who may be seen as

1 General sources used for this article include the press cutting library of the Runnymede Trust;
Searchlight; Magralion NewsSheet; Race & Class, special issue "Europe: variations on a theme of
racism", Vol. 32, No. 3 (January-March 19912; and G Ford, rapportenr of The Committee of Inquiry
into Racism and Xenophobia, Report on the Findings of the Committee of Inquiry (Ruropean
Parliament, 1990).



both culturally and relj giously different, One should not look for pure grounds for
such hate, but_ accept that many groups are in practice vulnerable to the expression
of what we might loosely call "race hatred”. In Europe at the present moment such

groups include migrant workers and their families, refugees and asylum-seekers,
Muslims, Jews and gypsies.

THE EXTENT OF RACIST VIOLENCE

It is impossible to quantify the extent of racist violence for the simple reason that
_few Eurqpean_ states specifically monitor such acts, Even where this is done, for
instance in Britain where all police forces maintain their own statistics of reported
incidents, the official picture is incomplete, sometimes seriously so, Most victims
of racist wol_cnce, it is established, do not report incidents either to the police or to
other authorities and the extent of such under-reporting may be as much as 90 per
cent, In any event, to attempt to quantify the problem may be to miss the point,
for racist violence affects not only those who are actually attacked but all those who
may be attacked by virtue of their being members of the victim group. The impact
of attacks, in other words, spreads far beyond the individual victims,

' _That said, it has been estimated that there are some 70,000 racist incidents in
Britain each year, ranging from serious crimes such as murder, arson and physical
assault to lesser offences of verbal abuse and criminal damage to property. Incidents
reported_to the police numbered just over 7,000 in 1990, an increase of 1,500 over
the previous year.” There have been 78 murders as a result of racist attacks since
1970, including 9 in the last three years. In Germany the federal police recorded
some 1,800 criminal incidents against foreigners during 1991.% While comparable
data are not‘avajlable from other countries, it is clear from press reports, accounts
fron3 minority groups themselves and other sources, such as the 1990 European
Parharqent Inquiry into racism and xenophobia®, that racist violence, as defined
above, is now widespread and increasing, '

ATTACKS ON FOREIGNERS OTHER THAN ASYLUM-SEEKERS

Even before tl_le widespread violence of autumn 1991 when the world watched in
hqrror thp daily attacks throughout Germany on migrants and asylum-seekers
migrants in Germe!ny had been the target of numerous attacks. A Turkish youth was
Iqurde{ed 1n a racist attack in Berlin in 1989 and the same year four people were
killed in an arson attack in Bavaria by a youth said to hate foreigners. In former
East Germany, _quambican and Vietamese workers in particular were the target
of attacks both individually and collectively through attacks on hostels, By autumn
1990, it was reported that black people could move around only in groups during
the day and had to stay indoors at night because of the threat of attack.®

C Brown, Black and White Britain: the Third PSI Survey (London: Heinemann, 1984).
Hansard, 6 June 1991, 3 Tuly 1991,
Gertnany Alert, 28 November 1991,

G Ford, rapporteur for The Committee of Inguiry into Raci i
Findings of the Committee of Inquiry (Europea?] i’?rlligmoema,cllgglO;nd Xenophabis, Report on the

& Caribbean Times, 4 September 1990,
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In France 20 foreigners were murdered between 1986 and 1990, all but one
of whom was North African or of North African origin, In at least half of the cases,
the motive appears (0 have been racist. The European Parliament report noted that
racist attacks in France were unlikely to be reported unless they resulted in death
O very serious injury.

In Eastern Europe, the collapse of the communist regimes unleashed hatreds
that had previously been suppressed, In Bulgaria, 7,000 Viemamese were deported
in April 1991 in a panic response to a wave of racist attacks in Sofia and other cities.
The Vietnamese embassy lodged formal protests over incidents including attacks
in the street on its diplomats. Vietnamese workers have also been the target of
skinhead violence in Czechoslovakia and in 1991 a commission to investigate
attacks on gypsies was set up following a meeting between gypsy leaders and
President Vaclav Havel’s chief of staff. Gypsies migrating westwards to escape
collapsing economies in Romania and Slovakia found themselves the subject of
escalating attacks by gangs of skinheads. There were also reports of Arab diplomats
being attackgd in Prague, and in October a Turkish worker died in Pilsen as a result
of abeating.” In Hungary, the Martin Luther King organization estimated that there
were between 60 and 80 attacks on Arab, African and Asian students during 1991,

Many foreign students were rePorted 1o be carrying mace to protect themselves and
to be staying indoors at night.

Race hatred has also spread to countries which were previously thought to
have little problem in this regard. In Ttaly, for example, a southern Italian migrant
was beaten to death in Verona in 1989 and in the same year four African street.
vendors narrowly escaped death when fire gutted the caravan in which they were
sleeping. The following year, riot police had to be brought into Genoa to restore
order after attacks on Africans following the stabbing of nine people by a menially

ill Tunisian.” In 1991, two Senegalese workers were killed and a third wounded
when gunmen opened fire on their car with an automatic pistol. The three men haig
been taking a holiday in Rimini to celebrate the arrival of their residency papers.

In Portugal, a government committee was set up in 1990 to investigate the
situation of the country’s minorities after an upsurge in skinhead violence against
Africans. And in Denmark, two British students of Asian origin were forced to give
up a year’s placement after three days of racist threats. On their first evening in the
country they were surrounded by a group of men who hurled racist abuse at them
before they fled to their lodgings. The next days they were met with shouts of

~ "Denmark for the Danes".

REFUGEES AND ASYLUM SEEKERS

Asthe number of people seeking asylum in European countries has increased owing
o war, famine and persecution in Third World countries, so have European
attitudes become more hostile, manifested in an alarming number of physical
attacks on asylum-seekers across the continent. :

7 International Herald Tribune, 15 October 1991.
8 The Times, 30 January 1992

9 The Independent, 31 May 1990,

10 The Guardian, 7 September 1991,

11 The Independent, 20 Angust 1991,



The most dramatic single episode occurred in Germany in the autumn of 1991
when, over one weekend, there were more than 50 attacks, including one in which
some 500 people gathered outside a refugee hostel in Hoyerswerda in Saxony and
threw petrol bombs at it and at the police guarding it. The hostel dwellers eventnally
had to be removed (o an army barracks for their own protection. In Saarlouis, on
the French border, a young Ghanaian man lost his life in an attack on a hostel he
shared with 20 others, and two Lebanese girls aged eight and six were seriously
burned in an arson attack on a hostel in the Lower Rhine. In Saarbrucken a Tamil
refugee lost his leg when skinheads laid him across a railway (rack where a train
ran over him.'?

In 1990 a Kurdish man was beaten to death in Freiburg and in Rorschach,
three Tamils were shot at and one wounded as they walked home from work, In
August 1991, a firebomb was thrown into a refugee centre in Schaffhausen and
there were other reported firebombin g incidents in Thun, Basel, Munchenstein. The
German. Federal Public Prosecutor counted 25 violent or suspicious incidents
involving refugees or asylum-scekers in the first ei ght.months of the-year, includin I3
attacks with explosives and firearms, ,

In 1987 in Louvain in Belgium, a refugee from Burundi was murdercd by
skinheads. In Britain, in January 1989 a young Somalian refugee, then a student in
Edinburgh, was killed by a white gang, and in January 1992 a Sri Lankan man who
had fled the violence of his country died as a result of a racist attack in east London.
In Switzeriand, four Tamil refugees died in an arson attack in Graubunden in 1989,
In Italy, in 1989 a South African refugee, Jerry Essan Masslo, was murdered in the
southern town of Villa Literno. A fow weeks before, a public petition with vast
support had opposed local council plans to build a centre to house African seasonal
workers. The petition called for a ban on black people.

Even countries with liberal records on asylum have witnessed an upsurge in
attacks directed against refugees. In Denmark, there have been violent attacks on
refugees themselves and on organizations and individuals supporting them, In
Norway, a man was convicted in 1989 of conspiracy to bomb a hostel for refugees
and the same year a bomb exploded in a Red Cross refugee centre in Eidsvoll. In
1990, Sweden witnessed a wave of arson and other attacks on refngee centres
including five in less than a week in May in which 11 people were injured. And in
Stockholm an Iranian political refugee, Jimmy Ranjbar, was shot dead by a sniper
who had already injured four other foreigners.

The response of the authorities to such violence has not been to offer refugees

real protection from such hatred but to espouse even more restrictive asylum
policies. '

MUSLIMS

Itis difficult to identify attacks on people specifically because they are Muslims,
as distinct from those on people because they are Asian, Arab or whatever and also
Muslim, but it is clear that such attacks do take place and are increasing. In March
1990, for example, a mosque in Rennes was bombed in an apparent response to
President Mitterand’s denunciation of "crimes of stupidity, brutality and intolez-
ance” in the wake of the violent death of three young men of North African origin

12 The Times, 16 October 1591
13 The Independent, 12 August 1991,
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i i 14 i f the Gulf War, a Muslim taxi
during the previous week. " Pollowing the start o )
drivelg in thg northwest of England was stabbed to death and there were reports of
attacks on up to 20 mosques.

ANTI-SEMITISM

resent wave of racist violence has also involved an apparent resurgence of
:nht?-ge?nitic incidents, Although there have always been sth incidenis, the past
few years have witnessed a dramatic increase. The desecration of the Cegpem;ra(s1
cemetery in May 1990 outraged the world and led 1o l_luge demonstrfmons_ an
protests in France and efsewhere., A series of desecrauor.;s followegl in Bntalp,
although littfle notice was paid to the fact that the desecration of Je*:vmh graves in
north London had occurred some days before the Carpentras atrocity, Such inci-
dents were not, therefore, simply imitating what had happened elsewhere, as was
i d at the time.
w1delyr;légsg;“s]t: year, a Jewish cemetery in East Berlin was desecrgted angd the
graves of Bertolt Brecht and his wife, Helene Wiegel, were daubet':l w1!h- the words
"Jewish pigs". In 1991, the cemetery was desecrglted for. the th}rd time “(’315111 a
swastika and bag containing a pig’s head were left in prominent view. In St Gallen
in Switzerland in July 1990, Jewish cemeteries were .deSf‘:craEed anq headstone.:s
painted with the slogans "Death to the Jews” and "Heil Hlﬂ.q . Jewish graves i?
Vienna’s main cemetery were desecrated shortly before a visit by Tamar Kollle ,
wife of the mayor of Jernsalem. This was at least the_ 25th u_mld_em of de§ec_rauon
during the year in the Jewish section. The mayor of Vienna dismissed the incidents
® bo%;lse (gfl??War precipitated a number of anti-Semi-Lic inci'dents in Britain. In
January 1991, a cemetery in Portsmouth was daubed with Nazi gra:ff1t1. The same
month, the offices of a Jewish school in north London were extenswely- damz_aged
by fire,and police extinguished a small fire on the roof of a synagogue in St_amels.
Jewish schools also reported an upsurge in the number of assaults on puplls'. n
France, molotov cocktails were thrown at a synagogue in Lyon, a_lthough only slight
damage was caused. A synagogue near Strasbourg was also. slightly glamaged. In
Paris, firebombs were thrown at a Jewish school. In_ Slovaqu, a J_ew1sh cemelery
was desecrated in September 1991 following the inauguration in the area of a
monument to Jewish victims of the Holocaust.

GYPSIES

The violent hatred experienced by Europe’s gypsy population too frelguentlly goes
unnoticed. Yet gypsies, like other minorities seen as different or other”, face
extensive violence. In Czechoslovakia, as mentioned above, cqmplamts _of at_tacl_cs
from gypsies led to the appointment of a government commission of inquiry in
1991. In Spain, the country’s half million gypsies have been the target pf nUMErous
attacks. All over France, gypsies face routine harassment and discrimination.

14 The Times, 16 March 1690.
15 International Herald Tribune, 12 October 1991,



FASCIST INVOLVEMENT

It is tempting, when discussing racist violence, to seek to blame those who espouse
racial hatred most londly, namely, the members and supporters of fascist and other
far right groups. Such groups offer an casy explanation for horrendous occurrences,
Yet it is precisely for this reason that one must be wary of opting for this
explanation. It is, of course, true that avowed fascists preach race hatred and
espouse doctrines of racism, anti-Semitism and xenophobia. It is equally true that
many fascists have been involved in acts of violence against minorities.

In France, for example, 16 neo-Nazis were convicted in 1991 of a series of
bomb attacks against Arab immigrants in which one person waskilled and 19 others
injured. The two gang leaders were sentenced to four years’ imprisonment. In
Germany the same year, a gang of 15 neo-Nazis was accused of killing a Moroccan
immigrant worker, Jorge Gomndai, who was thrown from a train in Dresden in
March. Police had to protect mourners at his funeral from some 300 neo-Nazis
armed with clubs, knives and tear gas. In Norway Amne Myrdal, the leader of the
EMI (People’s Party Against Immigration), was sent to prison for one year for his
part in the bombing of an immigrant hostel and 11 members of the Nasjonalt
Folksparti (NF) were sent to prison for bombing a mosque in Oslo. In Italy, a fascist
death squad, possibly with military connections, is believed by police to have been
responsible for nearly a dozen attacks since December 1990 on Eypsy or immigrant
targets which left 15 people dead and 21 injured, To these one should add the
extensive evidence of fascist terror, either planned or carried out, since the 19795
aimed at political opponents and the destabilization of democratic govemnments,

Despite such incontrovertible evidence that fascists are involved in the violent
expression of hatred, the phenomenon of racist violence is far too extensive to be
laid only at the door of fascist groups, which are often very small. This is not to
underestimate the hatred which such groups stir up or the influence which they
wield despite their small numbers. Rather, my point is that racist violence and hatred
are phenomena which are wider in both origin and scope than the active member-
ship or support of fascist groups.

INCITEMENT TO RACIAL HATRED

Similarly, it would be wrong to look to the availability of racist literature to account
for racist violence. It is tme that a considerable amount of such literature now
circulates in Europe and that racism has spread to new technology with new-Nazi
computer games such as The Aryan Test and Anti-Turkish Test available. in
Germany and other countries. Yet no simple cansal connection between literature
{or other material) and violence has been established. The most that can be said
with any certainty is that racist literature probably provides encouragement to those
who are already hostile to minorities and that it is sought out by racists. This is not
to argue that laws against the expression of racist hatred are Wwrong or irrelevant.
- As Michael Banton argues in this volume, such laws can have an importance in

redrawing the limits of what is acceptable in any society and in setting new
~ standards of behaviour. I do, however, caution against viewing such Iaws as an

16 See,¢.2.,RHilland A Bel.'], The Other Face of Terror: Inside Europe’s Neo-Nazi Network (London:
Grafton Books, 1988).

answer 10 the expression of racism. Racist literature z_md racist violence are both
manifestations of the same problem and that problem 15 racism.

CLIMATES OF OPINION

wih of racist violence in any society it. is necessary (0
Er?d:;ls%airlfimtillg s?cfia%racr)ld political climate in which it occurs. Racist violence isan
expression of racism and flourishes in societies where racism has l?ecome respect-
able or at least is not widely and consistently condemned. Europe, it seems, 1S t?;w
such a society. According to a poll carried out in 198_8, one Eur?‘pean“ in the'e
believes that there are too many people of another nauonaht)f or "race” in elg
country, while about one in ten people say they approve of racist 1'nmf'ementi>‘1 al?tS
only 19 per cent say they disapprove compl_etely. More' rthan one in two .rcspo?_ e
{eel there are 0o many "others” (defined in terms of "race ,_nauoqahty,_re }gloni,:
culture or social class), although-such feelings are lee}sit evident in co_untnf:s. o)
emigration such as Portugal, Greece, Spain and II:eland. By 1991, public opinion
seems to have hardened, with even higher proportions of peaple in several countries
expressing the view that there are 00 many immigrants, n_lcludlng 63 per CGHIEI 111E
the United Kingdom and about 55 per cent in France, Belgium and Germany. ci>-
surpris'irégly, there is also increasing opposition to granting more rights to imm
grantsémh a general picture is supported by evidence from particular countl;es .ﬂIln
France, a damning picture of racism was pres'enteq to the govemment by the
National Consultative Commission on Human nghts.; in March 1990, Not since the
war, Paul Bouchet, the Commission’s president said, had people felt'-so_ free to
declare openly their nationalistic opinions in preff*,rence 1o those on racial mteglra-
tion. It was considered all right now, the report said, for people to declare that ezrl
were racist. Although the report claimed that there had been no manifest upwar
trend in physical racist attacks, which oscillated between 43 and 70 a year S?f'c‘e
1982, there had been a steep increase in verbal threats, such as tracts and graffiti.
An opinion poll for the survey found that 76 per cent of French people believe htlllere
are too many Arabs in France and 71 per cent think that there are too many Musb 1mslé
A much smaller proportion, 46 per cent, believe that there are too many blac
people in the country.19 A September 1991 poll Sll’lOW-S that more than 40 per _(;:f;nt
of the population believe immigrants who commit crimes or arc unempl‘oyia dor
more than a year should be sent "back home". The same poll pl:ices the faa;mst_ eal er
Le Pen at the top of the list ?of politicians thought to have the "best policies to solve
e immigration problem”. _
" In (%rerman]; in response to a Der Spiegel survey in 1989, 79 per c:enl;1 _of
Germans said they believed there were too many forcigners in the Federal Replqb ic.
In Austria, according to an opinion poll in October 1?91 ,onein five people be 1ev§s
that the rights of Jews in the country should be restricted and tha} Austria would be
better off without the Jews at all, while one in two Austriang believes that the Jews
are partly to blame for the persecution they have suffered.

17 Eurobarometer, November 1989,

18 Eurobarometer, Jome 1991,

19 The Times, 28 March 1990; Financial Times, 30: March 1990,
20 The Economist, 28 September 1991.
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Such attitudes of hostility towards foreigners have found political expression
in support for fascist and other extremist partics. Across Europe, such parties which
have emphasized their anti-foreigner policies have scored spectacular successes.
In France, the fascist Front National, which calls for the expulsion of immigrants
and an end to the "Islamification” of France, obtained two million votes in the 1989
elections for the National Assembly and its leader, Jean-Marie e Pen, obtained
four million votes (14.4 per cent) in the first round of the presidential election the
same year. The arganization now has 10 representatives in the European Parlia-
ment, one deputy in the National Assembly and several hundred local councillors.

In Germany, the far right Republikaner Party (REP), which advocates the
repatriation of foreign workers, won six seats in the 1989 European Parliament
elections with 7.1 per cent of the vote. The total vote for the far right was 2.6 million.
In Berlin the REP won 7.5 per cent and 11 seats in the local parliament. It scored
significant successes elsewhere, including nearly 10 per cent of the vote in Stuttgart
and Mannheim, although its fortunes appear to have declined after German re-uni-
fication, and it failed to win enough support 1o, gain any seats in the Federal
parliamentary elections in 1990, In Belgium, the Vlaams Blok trebled its vote in
1991 taking 21 per cent of the vote in Antwerp and winning 12 seats while the
National Front took one,

Even in countries with more liberal reputations there are worrying signs. In
Denmark for instance, the so-called Progress Party, which promises to expel all
Muslims and refugees, won 9 per cent of the vote in 1988, giving it 16 of the
Parliament’s 179 seats, while in Sweden the New Democracy party won 24
parliamentary seats in September 1991. It would be wrong to see all those who vote
for extremist right-wing parties as die-hard fascists; many presumably vote for such
parties in protest at the perceived failure of the traditional political parties to address
their concemns. Nevertheless, it would be equally wrong not to sec that all the parties
mentioned above directly address the question of immigration and are openly racist.

Support for them can and should be seen as a wOrTying expression of racism and
xenophobia.

POLITICAL RESPONSES

Faced with manifestations of racism and xenophobia such as support for far right
Pparties and violent attacks on minorities, politicians have a choice, They can choose
to address such racism and confront it in a number of ways, for instance, through
vigorous condemnation backed up by the law and education, In few cases, however,
has this been the response. Or, as has been happening increasingly, politicians can
remain silent or indeed contribute ac tively to a climate in which minorities are seen
as a threat, In July 1991, for example, Liselotie Funcke, the head of Germany’s
Department for the Integration of Foreign Workers and their Dependents, resigned .
on the grounds that not enough was being done to curb racism, anti-Semitism and
xenophobia. She was quoted as having said that the "silence from the Chancellery
makes mg 2yvoncle:r about the sort of priority given to the plight of foreigners in this
country”. ™ A few months later in a speech marking the first anniversary of German
rc-unification, Chancellor Kohl failed 1o condemn the violence then taking place
against refugees and migrants, making only passing reference to the need to show

21 The Guardian, 25 October 1991,
22 The Daily Telegraph, 13 July 1991,

-,

“tolerance and respect towards foreign citizens". 3 At the same time, the Germari
Interior Minister, Wolfgang Schaeuble, told an emergency debate of the federa
parliament that asylum-seekers should be returned to any country which they had
ough on their way to Germany. L

passe%g;:r l;golitical leaderg have gone even further, actively portraying minorities
as a threat to their societies. In Britain, Margaret Thatcher, later to“be.come P}:une
Minister, spoke in 1978 of people’s fears that they would be sv&*amped ] by
immigrants; this sentiment was echoed recently by former Fr.ench.PreSJdent Va Try
Giscard d’Estaing who spoke of the "invasion” of France by immigrants gnd.cz;ll ed
for a new citizenship law based o :blood“ and an end to the automatic right to
citizenship by birth on French soil.** Across Europe, sections of the press accuse
asylum-seekers of being "economic migrants" who are abusing the refugee sygsltgg,
and link immigrants to crime and other problems such as drug abuse and ,
while Muslims are accused of being anti-European.

At the level of policy, the dominant response to current problems has been to
advocate increasingly restrictive immigration policies, e_specmlly concerning fam-
ily reunion and asylum rights. Nor is this limited to national policies. At the level
of the European Community 00, increasing emphasis is being placed on the
creation of "Fortress Europe” within which there will be gre?tef I‘::rec(_iom of
movement for EC nationals at the expense both of the Community’s Thirteenth
state" of several million immigrants, migrants and refugees and of those outside
the EC who will find it increasingly difficult to getin. o

it may, at first sight, seem logical for pol_ltxmans to advoc_ate restrictive
immigration policies in response to perceived public concern about 1mlr_11gTantsf. Ir;
practice, however, what this does is to convey to people that they are right (o fee
concerned, that black and other minority people are a proble{n whose numbers must
be restricted. Popular prejudices, in other words, are sanctioned by the state, Nor
does this achieve the professed aim of improving relguons among peoples. As the
British experience shows, an immigration policy v:'hlch states, in effect, that black
and Third World people - those portrayed as outsxdcr_s -area problem to be kept
out, does not allay racism. Racist violence has not dl'mmlshed as a result ot: the
increasingly restrictive immigration policies adopted since 1962, Rather, a racxall(;;

discriminatory immigration policy has made racism respectable and thus rendere
increasingly precarious the situation of minorities who are already resident.

CONCLUSION

There is an alternative: to challenge racism in all its forms, This woul_d include firm
action by the police and others against the violent expression of racist hatred. But
more is required. In order to change the environment in whu;h racist hatred grows,
govermments must commit themselves to policies and practices aimed at encoura-
ging respect for the human rights and dignity of those in society who are regarded
as different,

23 The Daily Telegraph, 4 October 1991.
24 The Guardian, 24 September 1991.
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Chapter 3

RACIAL SPEECH AND HUMAN RIGHTS: ARTICLE 4 OF THE
CONVENTION ON THE ELIMINATION OF ALL FORMS OF RACIAL
DISCRIMINATION

Karl Josef Partsch

This paper examines how the principle of freedom of expression can be reconciled
with attempts to suppress racial discrimination, The main inspiration for such
efforts is the International Convention on the Elimination of All Forms of Racial
Discrimination (the CERD Convention), which was adopted by the General As-
sembly in 1965 (one year before the two International Covenants on Human Rights)
and which entered into force in 1969 (seven years before the International Cove-
nants), The CERD Convention has been in force since 1960 and had been ratified
by 129 states as of Jannary 1992,

Are the measures provided for in this Convention compatible with freedom
of opinion and expression? Is it possible to strike a balance between the goal of
eliminating racial discrimination, which has been accorded high priority by the
international community, and "one of the most precious rights of man", as freedom
of expression is described in the French Declaration of 17897

Some general remarks are necessary at the outset. The Convention is an
international treaty which imposes certain obligations on the states parties which

-have ratified it. The main principle to which it is dedicated, namely the elimination
of racial discrimination, had already been addressed by Articles 1(2) and 55(c) of
the Charter of the United Nations, Article 2 of the Universal Declaration of Haman
Rights (UDHR) and Article 2 of both Intemational Covenants on Human Righis,
Why then was a separate Convention on this matter needed? Frequently, it is said
that the development of the Convention was a response to a revival of anti-Semi-
tism.” The international concern regarding apartheid was also a motivating, if not
the decisive, factor. Developing countries, together with socialist states, actively
supported the Convention’s drafting and adoption.

The CERD Convention elaborates to a much greater extent than the earlier
instruments the obligations of states parties to eliminate all forms of racial discrimi-
nation, and provides for machinery to promote its observance. The CERD Conven-
tion leaves to the states parties the discretion to determine exactly how they will
implement the Convention’s obligations within their jurisdictions.

The monitoring of compliance with Convention obligations is entrusted to a
Committee of 18 independent experts, elected by states parties, called the Commit-
tee on the Elimination of Racial Discrimination (CERD). States parties submit
periodic reports to the Committee and send representatives to discuss reports with
Committee members. The dialogue between representatives and the Committee is
its most important working method, producing better results than written sugges-
tions or recommendations could ever achieve.

1 See, e.g., Schwelb, "The Intemational Conventibn on the Elimination of All Forms of Racial
Discrimination”, /nt. and Comp. Law Quarterly 996, 997 (1966).
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THE CONVENTION’S COVERAGE
Definition of Race

The fundamental concept of "race" is defined very broadly in Article 1(1). It
includes "colour, descent, or national or ethnic origin”. Article 1(1) thus refers not
only to biological criteria, but also to social, cultural and historical elements.
Articles 1(2) and 1(3) make clear that the Convention does not apply to distinctions
between citizens and non-citizens, but that states parties may not discriminate
against any particular nationality in granting citizenship.

The breadth of the Convention’s definition of race avoids numerous con-
troversies. Thus, for instance, although there is some dispute as to whether the
scheduled castes in India constitute an ethnic group or merely a social group, they
clearly are of a certain "descent” and thus must be regarded as a "race” within the
sense of the Convention.

Other controversial questions nonetheless remain. Are tribes to be regarded
as ethnic groups? What about indigenous populations? What about linguistic or
religious groups? Although religion was included in initial drafts of-Article 1(1), it
was not included in the final text. As a general tule, a group’s consciousness of its
own separate identity determines whether it is a "race” for purposes of the Conven-
tion’s protections. As stated by CERD in a 1990 general recommendation: "[T]he
ways in which individuals are identified as being members of a particular racial or
ethnic group ... shall, if no justification exists to the contrary, be based upon
self-identification by the individual concerned.” Whether the majority regards the
group as different is also significant.

Definition of Discrimination

"Discrimination” is defined in Article 1{1) to mean “any distinction, exclusion,
restriction or preference” on grounds of race, which "has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing,
of human rights and fundamental freedoms”. The Convention makes clear that it
addresses discrimination not only in the political and economic arenas but also in
the "social, cultural or any other field of public life". By this last element, the scope
of the Convention is distinguished from non-discrimination clauses in other human
rights instruments, whether national or international. The Convention is not limited
to discriminatory acts by public authorities against the individual but covers the
whole of public life, It therefore permits, and arguably requires, multifarious
preventive and affirmative measures to assist potential targets of discrimination, as
well as punitive measures against individnals who discriminate,

OBLIGATIONS OF STATES PARTIES
Article 2: Less Serious Acts of Racial Discrimination

Article 2(1)(d) provides:

2 CERD, General Recommendation VIII, adopted on 21 August 1990, 45 GAOR Supp. 18, UN Doc.
AJ45/18, Chapter VII (1990).
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Each State Party shall prohibit and bring to an end, by ali approprialc
means, including legislation as required by circumstances, racial dis-
crimination by any persons, group or Organization ... . ]
The type of discriminatory act which must be prohibited is not specified. The
provision is applicable to all kinds of acts, except insofaras the Convepuon makes
special provision in other articles, such as for serious violations in Amgle 4, Tpus,
Article 2(1)(d) deals only with less serious cases: non-violent acts with a minor
propagandistic effect and non-organized activities by private persons. ThlS: may
explain why the drafters decided to leave entirely to the states partics decisions
concerning how to implement the article. Appropriate measures include those of
an administrative, conciliatory, disciplinary or educational nature. Of course, the
Committee has tejected arguments by states parties that they arc not required to
take any measures on the ground, for instance, that discrimination docs not €xist 10
their countries. i .
Legislation, in such cases, is necessary only "as required_by circumstances”,
for example, if promotional measures have proved insufficient and it appeas

* necessary to impose legal obligations in order to make the relevant persons

responsible for their acts. Criminal sanctions do not necessarily have tobe i_nTlpOSf:d.
It may be sufficient to declare that certain acts are "unlawful". States have dlsqenon
to decide whether "all appropriate means” to prohibit acts\.addressed by Aricle 2
include, or do not include, restrictions on freedom of expresaion.

Anticle 4: Serious Acts of Racial Discrimination

Article 4 identifies discriminatory acts of particular gravity and obliges states "t_o
adopt immediate and positive measures™ to counteract them,” Persons who commmt
acts identified in Article 4 must be punished, and organizations must be prohlb_lted
and restricted in their activities. This paper focuses on how Article 4 affects actions
by individuals, acting alone.

“The "with due regard" clause. The introductory paragraph of Article 4 declares
that "States Parties ... undertake to adopt immediate and positive measures defslgned
1o eradicate all incitement to, or acts of, ... discrimination and, to this end, thh due
regard to the principles embodied in the Universal Declaration ofHumc_m Rights
and the rights expressty set forth in article 5 of this Convention" (emphasis agded)
shall take the specific measures set forth in paragraphs (a), (b) _and (c}. The
emphasized clause, often called the "with due regard” clause, exercises an import-
ant influence on the content and range of the obligations of state parties set forth
in the article’s three subparagraphs. The clause was the outcome of a difficule

3 See 1D Mahalic and J Mahalic, "The Limitation Provisions of the Convention on the Elimination of
‘A1l Forms of Racial Discrimination”, 9 Human Rights L. Q. 74-101 (1987).

4 The full text of Article 4 is set forth in Annexe A,

5 Article 5 of the Convention provides that stales Eartics “undertake ﬁl.;lal'antee" equality in l.hE'

enjoyment of the following rights: equal treatment by ithe law; security of the person; political rights;
otl!ner civil rights (in particular, freedom of movement and residence, the right 10 leave any country
and retum, nationality, marriage, choice of spouse and ownership of property); freedom o lh(mghti
opinion and expression; freedom of peaceful assembly and association; economic, social and cultural
rights; and the right of access 1 any public place or service.
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compromise reached after days of discussion, drafting and redrafting. its interpre-
tation is, unfortunately, still highly controversial.

When the Convention was being drafted, the language recommended by the
Commission on Human Rights was that "all incitement to racial discrimination
resulting in acts of violence as well as all acts of violence or incitement to such
acts” should be punished by Iaw.° Its draft remained very close to Article 20 of the
International Covenant on Civil and Political Rights, containing also the elements
of "incitement" and "violence”.

Only in the Third Committee of the General Assembly was it proposed to
declare a punishable offence all "dissemination of ideas aﬁ}md doctrines based on
racial superiority or hatred”" without regard to violence.” Political and highly
ideological elements were thereby introduced. Five Scandinavian delegations
offered a counter-proposal. According to their text, a state party would be entitled
to impose restrictions to implement Article 4(a) only if the restrictions respected
fundamental human rights. Their first draft provided that states parties must take
the requisite measures to combat discrimination "without limiting or,derogating
from the civil rights expressly set forth in Article 5."* In order to make this clause
more widely acceptable, it was reworded: "with due regard to the rights expressly
set forth in Article 5", France then proposed an additional reference to the Universal

Declaration.” All three proposals were combined in a compromise version and
finally adopted after abundant discussion.
There arc three different schools of thought concerning the effect of the "with
due regard” clause on the obligations of states parties:
(1) states parties are not authorized to take any action which would in any
way limit or impair the relevant human rights referred to in the "with
due regard"” clanse;
(2) states parties must strike a balance between fundamental freedoms and
the duties under the Convention taking into account that the relevant
guarantees are not absolute but subject to certain limitations authorized
in the relevant instruments;
(3) states parties may not invoke the protection of civil rights as a reason
to avoid enacting legislation to implement the Convention.
To the first school of thought belongs the United States of America, which has
signed but not ratified the Convention. On signature it declared:
The Constitution of the United States contains provisions for the pro-
tection of individual rights, such as the right of free speech, and nothing
in the Convention shail be deemed to require or authorize legislation or
other action by the United States of America incompatible with the
provisions of the Constitution ...,
The declaration of the United Kingdom is less radical. It interprets Article 4 as
requiring legislative action only when a state party considers it necessary, with duc
regard to the UDHR and the rights contained in Article 5, for achieving the

UN Doc. A/5921 (1965).

6

7 Amendment by Czechoslovakia, 20 GAOR, UN Doc. A/C.3/L.1220 (1965).
8 UNDoc, A/6181, para, 63 (1965), '

9 Combal, 20 GAOR, UN Doc. A/C.3/SR. 1315, para. 69 (1965).

10 See also 20 GAOR, UN Doc. A/C.3/SR. 13 18, para. 59 (1965).
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objectives of Article 4, In the Third Committee, when Articl_e 4 had bee,f' puttoa
vote, the UK abstained, and did not vote against, in the behcf:f that the w1th_due
regard” clause sufficiently safeguarded fref_:dom of expression. The (_Ion_lmltttﬁe
later expressed the hope "tha[ﬁhe reservation made by the UK on signing the
nvention would be reviscd". ] )
© E(afzmada has adopted the second perspective. In tpe Tkurd Cc_)mmlttee, the
Canadian delegate, Mr Macdonald, requested the Committee "to dfawse a bal.anc':ed
legal formula which would aflow the law toreach su_ch'offenccs without mfn_ng}ng
human rights and freedoms”, ” Several statcs made smnlaflstatemen'ts when signing
or ratifying the Convention.'® Austria and Italy deplarfid that Fhe right to freedom
of opinion and expression may not be jeopardized”. lBel.glum s.tated th.at the
obligations imposed by Article 4 "must be reconciled with [infer ‘.l.ha] the i ght to
freedom of opinion and expression”, France inter.pret'ed' the_clause‘ as {eleasmg th_e
states parties from the obligation to enact anti—dlscnm1nat'10nuleglslat10n which is
incompatible with the freedoms of opinion and expression guarantefzd by the
UDHR and Article 5, Reliance on a declaration of this sort would quite clcgrly
require a state to take into consideration not only the text and content of the right
itself but also permissible limitations upon it. The same should be llllnderstood of
declarations which include terms like "jeopardized" or ‘_frgconleled . The use of
such terms should not be interpreted, as done in the Commitiee’s Stu_dy of Article
4, 10 suggest that the respective states did not believe _that. any legxs!a'uon shoulffi_ be
adopted which restricted freedom of expression {which is the position of the first
school of thought). )

The third interpretation was maintained at a seminar on recourse procedures
convened by the UN Human Rights Division in Geneva in July 1979. This school
of thought denies that the "with due regard” clause has any influence on the
obligations of states parties. It presupposes that freedqm of expression can be
reduced 1o zero by relying on the limitation clauses.”” This perspective fails to take
account, however, of Article 30 of the Universal Declaration v_vhng:h does not permit
the complete destruction of 2 human right through the exploitation of a limatation
Claus‘?l‘he Special Rapporteur for the Committee’s Study.on Arti'cle 4 seems to have
had some sympathy for this perspective.~ However, in the 1n't'r04ucuon to the
Study, issued as an official Commitiee document, it is stated: It is clear that a
balance must be struck between article 4(a) of the Convention a1'1d the ngh} of _fn?e
speech ... "™ The present author is of the opinion that such an interpretation is in
conformity with the text and spirit of the Convention and adops this position in the
rest of this paper.

11 35 GAOR Supp. 18, UN Doc. A/35/18, para. 389 (1980).
12 20 GAOR, UN Doc. A/C.3/SR. 1315, para. 24 (1963).
ions, declarations and understandings are reproduced in Centre for Human
gt T S e
imi f Racial Discrimination, Positive Me 4
?2 gl:d%::l;.;%ﬁt;{?c?al lgfs'l?rimi'nation. (hereafter "CERD Study”) (1986), also referred to as CERD/Z,
first printed as UN Doc A/CONF.119/10 in 1983.
14 See CERD Study, supra note 13, at para. 108 (discussing the general consensus of the seminar).
15 Seeid.

16 Id. at para. 4.
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~ The ".Wit%l due regard” clause does not have equal relevance for all of the
various obligations states have under Article 4(a). Some of the restrictive measures
have a direct connection with freedom of expression, others only an indirect one
or even none at all.

These measures are now examined with special attention to the impact of the
clause.l Some examples from the practice of the Committee are quoted. The
Committee rarely takes decisions as a whole except when preparing suggestions or
recommendations. Thus, observations made by Committee members during the
_(30{n{rllttee’s consideration of states reports mostly reflect the personal opinions of
md'w;d_ual members, who may interpret the Convention in their own way and may
be inclined to dismiss the significance of Anticle 4's introductory paragraph.

Atticle 4(a): Acts by individuals. Article 4(a) prohibits the following acts:
(1) all dissemination of ideas based on racial superiority;
{2) all dissemination of ideas based on racial hatred;

(3) incitement to racial discrimination;

(4) all acts of violence against any race or group of*persons of another colour or
ethnic group; T

(5) incitement to such acts:

Et?g rg;} provision of any assistance to racist activities, including the financing

When Article 4 was adopted, the clause concerning the prohibition of ideas
basefi on racial superiority met with the strongest opposition, It is indeed hardly
possible to define or even imagine the direct effect which the mere dissemination
of ideas may ha}ve on the enjoyment of human rights or freedoms. The communi-
cation of ideas Is protected by the right to freedom of expression. It is one thing to
cor}demn certain ideas, as is done in Article 4’ introductory paragraph, and quite
a different thing to criminalize them. In the absence of the "with due regard” clanse
it would be necessary, according to the text of Article 4(a), to prohibit discussion,
Evenif one might easily do without the works of Count Gobineau, Houston Stuart
Ch'amberlam and_Rlchard Wagner, their suppression would be highly unfortunate.
It is worth recalling the comment of the UN Secretary-General made during the
General Assemb.ly’s discussion of this issue: "in the case of freedom of speech ...
there are zones in which it is both very difficult and dimgerous to draw the ling
between leg1§imate and illegitimate exercise of liberty" 8
In seeking to restrict the expression of ideas based on racial superiority, care

must be taken to ensure that freedom of expression is respected. Although some
countries have copied the text of Article 4 in their penal codes, many others have
ab_stamed fr_om including this restriction. Committee members who have criticized
this abstention tend to minimize the import of the "with due regard” clause.

) The second kind of conduct which is prohibited - namely, ideas based on
Iacial ha}:ed - raises issues different from ideas based on racial superiority. Hatred
18 an active dislike, a feeling of antipathy or enmity connected with a disposition
to injure. ¥f this disposition is actualized it may be an offence. The German Penal
Code (Article 130(1)), for instance, prohibits "inciting hatred against certain groups

17 See Mahalic and Mahalic, supra note 3, at 74-101 . The ar rione g g
members as reflecting the cgnsensus ol theradl: Cot;f]l:]tittltoar;tend 1o treat the opinions of individual

18 20 GAOR, UN Doc, A/C3/SR, 1316, para. 4 (1965),
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of the population", if it is done in a manner "liable to disturb the peace”. When the
Committee discussed Article 130(1), some members objected that the ?gfence
imposed a condition which did not appear in the text of Article 4(a).”” It is
questionable whether the punishment of a not yet actualized idea of hatred is
authorized by Article 29 of the UDHR, as being necessary to secure "due recogni-
tion and respect for the rights and freedoms of others” or to meet "the just
requirements of ... public order”. In his answer, Germany’s representative justified
the imposition of such a condition by referring (o the "with due regard” clause.

On similar grounds, Commitiee members raised objections to Section 70 of
the United Kingdom’s Race Relations Act 1976 which required that a statement,
to be prescribed as "incitement to racial hatred”, must be "threatening, abusive or
insult:'mg."20 Under Article 4(a), legislation may require racist staternents to be of
acertain intensity. Legislation cannot, however, require proof of an intention to stir
up racial hatred or proof that racial hatred was actually stirred up as a result. The
Committee welcomed the initiatives of France and the United Kingzdlom to abolish
requirements to prove a subjective intention for acts of incitement.

Acts which constitute "incitement to racial discrimination” pose less of a
problem. Here a concrete act, defined in Article 1 of the Convention, is required.
As the prohibition of racial discrimination is part of the public order, problems of
an infringement of freedom of expression play a minor role. In instruments
implementing Article 4(a), this offence should be clearly distinguished from the
offence of dissemination of ideas based on hatred,

In practice the problem has frequently been raised as to whether intent is
required. According to many penal codes, incitement £ an offence is only punish-
able when committed with intent, unless the act of incitement is a special offence.
Otherwise, merely negligent conduct is not punishable.

In some ways it is remarkable that Article 4(a) makes incitement to, and aiding
or abetting, racial discrimination an offence when it does not require that racial
discrimination itself be made punishable. Acts of direct discrimination are only
covered by Article 4(a) if accompanied by the use of violence.

The fourth and fifth offences under Article 4(a) concern acts of violence. Such
acts, which are treated as crimes in virtually all countries, do not need special
explanation in this context. Even the fact that they might be committed in connec-
tion with the exercise of the right to free expression can hardly justify such acts.

The sixth offence, the financing of racist activities, althongh included in
Article 4(a), mostly concerns organized activities, which are the subject of Article
4(b), Because this offence does not directly conflict with the right to freedom of
expression, it will not be discussed here.

Criminal penalties. A final question is whether states are obliged, under all
circumstances, to enact criminal provisions and to entrust their application to the
courts (rather than, for instance, to specially constituted administrative bodies).
Although the text seems (o require this, it can be questioned whether criminal
punishment is an appropriate means to eliminate racial discrimination. The danger

19 32 GAOR Supp. No. 18, N Doc, A/32/18, paras. 84 and 87 (1977).

20 33 GAOR Supp. No. 18, UN Doc, A/33/18, para, 339 (1978), Section 70 of the Race Relations Act
1976 has been replaced by Part IIi of the Public Order Act 1986.

21 CERD Swdy, supra note 13, paras. 95 and 130,
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exists that the offender found guilty of a discriminatory act, far from changing his
attitudes, may become even more stubborn and confirmed in his convictions. Public
proceedings in a court may also, inadvertently, provide the offender with the
opportunity to publicize his racist views.

There are some countries which have provided for an elaborate system of
conciliatory measures, taking into account the particular problems of particular
forms of discrimination, for example, in employment, housing, advertising, publi-
cations, meetings, education and training. Proceedings are entrusted to human
rights commissions which often work in camera and with flexible rules of proce-
dure and proof in order to facilitate the achievement of an appropriate solution.
They are entitled to order offenders to desist from similar acts or to satisfy and
compensate the claimant. Such measures to promote understanding and tolerance
and to combat prejudice are called for in Article 7 of the Convention. May such
conciliatory measures not only supplement but also replace penal proceedings?

The Committee was confronted with this question in reviewing the reports
submitted by Australia and Canada. The Australian Racial Discrimination Act 1975
is entirely limited to such conciliatory measures and does not provide for criminal
measures. In this Act a great number of discriminatory acts are defined as "unlaw-
ful", but not criminally punishable. In defending this solution against objections
raised by Committee members, the Australian representative argued that the
reference to "penalties” included civil remedies. This argument was rejected by the
Commitlee. The Australian government was repeatedly and with insistence re-
quested to "abandon its reservation with regard to Article 4(a) of the Convention”.

In Canada the promotion of racial hatred against an identifiable group is not
only "unlawful” but also, in certain ¢ircumstances, punishable under criminal law.
The dissemination of ideas, for instance, does not constitute a criminal offence and
instead is dealt with by a Human Rights Commission which attemps to facilitate
the negotiation of a voluntary settlement between the parties. The Canadian
government has reported that about 80 per cent of substantive claims were resolved
in this way. _ .

Several Committee members objected to this lacuna in the implementation
of Article 4 and referred to "the clear meaning of its mandatory provision". Most
members, however, were impressed by certain decisions of the Canadian courts
and by the announcermnent that the Minister of Justice was in favour of reviewing
the relevant legislation. The Committee did not finally insist on its objections.

In principle, the Committee requires criminal sanctions for all of the offences
mentioned in Article 4(a), without agreeing expressly that criminal sanctions can
be substituted by conciliation procedures, However, it has displayed some flexi-
bility on this point.
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Chapter 4

ARTICLE 20 OF THE INTERNATIONAL COVENANT ON
CIVIL AND POLITICAL RIGHTS

ineke Boerefijn and Joanna Oyediran

Article 20(2) of the International Covenant on Civil and Political Rights (ICCPR)
obliges states parties to enact legislation which prohibits "advocacy of national,
racial or religious hatred that constitutes incitement to discrimination, hostility or
violence".

THE DRAFTING HISTORY OF ARTICLE 20(2)

The drafting of Article 20 was debated extensively, and even the final ext was
controversial: it was adopted by 52 to 19 votes in the Third Committee of the
General Assembly, with 12 abstentions. Several states parties made reservations
and declarations concerning Article 20, inchading Australia, Belgium, Luxem-
bourg, New Zealand and the United Kingdom,

The Covenant’s drafting history shows that there was considerable debate in
the Commission on Human Rights as well as in the Third Committee as to whether
the Covenant should include an article prohibiting advocacy of national, racial or
religious hatred.’ In the Commission on Human Rights, France, in favour of the
adoption of such an article, emphasized that the strong influence of modemn
propaganda on "the minds of men" ic~dered legislative intervention necessary.
France did not consider the provisions of Article 19(3) (which permit restrictions
on expression where prescribed by law and necessary to protect, inter alia, public
order or the rights or reputations of others) to be adequate, as they did not impose
upon states parties an obligation to prohibit the advocacy of national, racial or
religious hatred.

A number of arguments were put forward in the Commission against the
adoption of such an article. Fears were expressed that its adoption might lead to
abuse and would be detrimental to freedom of expression. It was also contended
that legislation was not the most effective way to deal with the problem of national,
racial and religious hostility and that, if propaganda should constitute a menace to
public peace, Article 19(3) would be applicable.

The amendment submitted by the Sub-Commission on Prevention of Dis-
crimination and Protection of Minorities proposed that only advocacy of national,
racial and religious hostility which constituted an incitement to violence should be
made a punishable offence. Despite criticism that "hatred" was a subjective notion
not capable of being legally defined, an amendment proposed by the People’s
Repuiblic of China was incorporated into the Sub-Commission’s draft proposal so

1 The full text of Article 20 is reproduced in Annexe A.
2 'The texts of the reservations and declarations are included in Annexe B.
3 The following summary of the drafting debate is drawn from M J Boss_uﬁ. Guide to the "travaux
glr_e araloires” 4crf the International Covenant on Civil and Political Rights (Dordrecht; Martinus
ijhoff, 1987), 403 ef seq,

4 The complete text of Article 19 is reproduced in Annexe A.
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that incitement o hatred would also be an offence. This text was adopted by the
Commission on Human Rights by 11 votes to three with three abstentions,

Although there was general agreement during the debate in the Third Com-
mittee that advocacy of national, racial or religious hatred and war propaganda were
evils, similar arguments to those heard in the Commission were expressed for and
against the adoption of a wide-ranging article. It was alleged by those opposed,
including Ireland and the Netherlands, that governments would be able to invoke
the article to impose prior censorship on all forms of expression and to suppress
the opinions of opposition groups and parties. It was pointed out, moreover, that
the article, in contrast to all the other substantive articles of the ICCPR, contained
1o provision setting forth any particular right or freedom. On the contrary, it could
be used by governments to suppress the very rights and freedoms which the ICCPR.
was designed to preserve.

Those in favour argued that, in view of the state of the world, the international
community as well as individual governments should prohibit all war propaganda
and all advocacy of national, racial and religious hal;red_. Yugoslavia stated that a
prohibition of only incitement to violence would not represent any progress in
international Iegislation. Given that it was often acts of hostility or discrimination
that led to violence, any propaganda which might incite such acts should be
prohibited, b

An amendment was proposed by 16 countries (Brazil, Cambodia, Congo,
Ghana, Guinea, Indonesia, Iraq, I.ebanon, Mali, Morocco, Philippines, Poland,
Sandi Arabia, Thailand, United Arab Republic and Yugoslavia) which was ac-
cepted as the text of Article 20. Chile requested a separate vote on the phrase
"discrimination, hostility or", but the phrase nonetheless was adopted by 43 votes

to 21 with 19 abstentions. Paragraph 2 of Article 20 was adopted by 50 votes to 18
with 15 abstentions.

INTERPRETATIONS OF ARTICLE 20

Some intcrnational law experts view the prohibition of racist speech set forth ig
Article 20 as merely an claboration of Article 19(3) of the ICCPR, or of Article 5 ,
which provides;

Nothing in the present Covenant may be interpreted as implying for any

State, group or person any right to engage in any activity or perform

any act aimed at the destruction of any of the rights and freedoms

recognized herein or at their limitation to 3 greater extent than is

provided for in the present Covenant.
Others view Article 20(2) as a distinct and additional basis for permissible restric-
tions. All agree, however, that Article 20(2) permits restrictions only on freedom
of expression and not on freedom of opinion, which is absolute (as stated in Article
19(1)).

Under Article 40(4) of the Covenant, the Human Rights Committee, which
monitors the compliance of states parties with the provisions of the ICCPR, may
adopt "general comments” on specific articles in order to provide guidance to states
parties about what to include in the reports they are required to submit to the
Committee. The general comments have, in practice, acquired the status of

5 See Tiirk and Joinet, at paras. 50-52,

N

authoritative interpretations. In its general comment on Article 20, published in
1983, the Human Rights Commitiee stated: _ '
1. ... In view of the nature of Article 20, States parties are obliged to
adopt the necessary legislative measures prohibitin g the actionsreferred
to therein. However, the reports have shown that in some States su_ch
actions are neither prohibited by law, nor are appropriate effo_rts in-
tended or made to prohibit them. Furthermore, many Teports fzpled. 10
give sufficient information concerning the relevant national legistation
and practice.

2. ... [Axticle 20°s] required prohibitions are fully compatible with the
right of freedom of expression as contained in Ar_tu_:l_e_19, the exercise
of which carries with it special duties and responsibilities. The pI'Ohllbl-
tion under paragraph 1 extends to all forms of propaganda threatening
or resulting in an act of aggression or breach of the peace contrary to
the Charter of the United Nations, while paragraph 2 is directed against
any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence, whether such propa-
ganda or advocacy has aims which are internal or external to the State
concerned. The provisions of Article 20, paragraph 1, do not prohibit
advocacy of the sovereign right Pf self-defence or the rl.ght of peoples

to self-determination and indeper dence in accordance with the Chart.er.

For Article 20 to become fully effective there aug.ftt tobea I_aw making

it clear that propaganda and advocacy as described therein are con-

trary to public policy and providing for an appropriate sanction in case

of violation. The Committee, therefore, belicves that States partics

which have not yet done so should take the measures necessary fult.”ﬂ

the obligations contained in Article 20, and should themselves refrain

from any such propaganda or advocacy. ) _
Three points set forth in that general comment are worthy of partllclzul:_:lr note. Tirst,
Article 20(1) - which, by its terms, outlaws "propaganda for war - is mtcrprete(i_
narrowly; only advocacy which actually threater}s.an act oﬁ agression or breach 0
the peace contrary to the UN Charter is prohibited. A "breach of the peace”,
mentioned in Article 39 of the Charter, has been interpreted to mean the use of some
degree of armed force by one country against another. As the _ge.neral_commeut
makes clear, Article 20(1) does not prohibit advocacy of the right of peoples to
seif-determination and even independence, to the extent that they may be conceived
0 have such rights under the Charter, )

Second, Article 20(2) imposes an obligation on states parties to enact a law
which provides for "an appropriate sanction” in case of violation. The article, thus,
does not require criminal penalties, at least not for less serious forms of hate
advocacy. .

Th?rd, as of 1983 when (he general comment was issued, the Comrn_lttee was
clearly dissatisfied both with the failure of states parties to enact appropriate laws
and with their failure to report their laws and practice fo the Cqmmlttee. ‘

The Committee has dealt with only one case in which Article 20 was directly
invoked. In J. R.T .and the W. G. party, the authors of the comn!umcatlon, MrT
and the W. G. Party, had disseminated anti-Semitic views by playing pre-recorded

; ] 8§ GAOR
Co t No. 11(19), 1983 Annual Report of the Human Righis Commitiee, 3 .
6 SGI?SST ?410, Unl\llm[;l).lc. A?GSM%, gmnex VI (1983} (emphasis added).



messages on a telephone service which people could call and listen to.’ They
continued to operate the service even after a Canadian tribunal had ordered them

in ruling the application inadmissible, stated: .
[T]he opinions which Mr. T. secks to disseminate through the telephone
system clearly constitute the advocacy of racial or religious hatred

which Canada has an obligation under Article 20(2) of the Covenant to
prohibit,

ANOTHER APPROACH: ARTICLE 5 OF THE ICCPR

The Committee has not yet adopted a general comment on Article 5, but it has used
this provision in a case concerning racist activities. The authors of the communi-

cation were MLA., a right-wing political militant and publicist, and his parents,
brother and sister, At the time of submission, M.A. wa i

applicable to the rights in Question under the provisions of Articles
18(3), 19(3), 22(2) and 25 of the Covenant.®

CONCLUSION

7 CaseNo, 104/1981,7 R T.andthe W G

1 gargc:; Canady, in the 1983 Annuai Report of the Human

ights Committee, 38 GAOR, Supp. 18, UN Do, A/38/40, Annex XXIV (1 983)‘.D For'a discussion

of the Canadian proceedings, see John Manwaring’s chagter on Canada; for a discussion of the
Human Rights Committee's decision, see para. 59 of the ¢ apter by Danilo Tirk and Louis Joinet.

8 MA. v Jtaly, No. 11771981, inadmissibility decision of 10 A 1.1984, in the 1984 Annya! Report of
the Human Rights Committee, UN Doc. Af39/40, Annex XI\?(1984).

9 See paras. 100-03 of the chapter by

Danilo Turk and Louis Joinet in which they suggest that
imprisonment of any leng

thmay be a disproportionate sentence for ctimes involving hate expression,
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Chapter 5

ON
ICLE 13(5) OF THE AMERICAN CONVENTI
ARTIC ( )ON HUMAN RIGHTS

Joanna Oyediran

The American Convention on Human Rights (ACEIR_) wag prcz:d(rscizd Rli.l:;l?)l;l tgg
i izati ican States and signed in
anspices of the Organization of American . noc in Costa Rica on 22
1969. The ACHR has been ratified or acce b y 23 of
zgvmebnel?se :)f the CAS. Members which have not yet accepted its obligations include
Brazil, Canada, Cuba and the United States.

OBLIGATIONS IMPOSED

i i d expression, It contains a
le 13 protects the right to freedom of thought an ) ‘ i
glt-)trlg i]etaifed ¢laboration of this right than any (;thgrdreglgnal orS g:stggz;igggi
i i i ifically forbids prior cen
human rights instrument. Article 13(2) speci i aip orceDt
i i i le 13(3) stipulates that free
in the case of public entertainments. Artic o p
i i | ds, ... such as the abuse o
ession may not be restricted by indirect methods, : !
gzgfamment oryprivate controls over newsprint, [or] radio broadcasting frequen
3
it Article 13(5);’
rding to Article : ) .
ﬁ;opropgaganda for war and any advocacy of nat}onal, racial, or
religious hatred that constitute incitements to lawless violence or to any
other similar action against any person ar group of persons on ana);
grounds including those of race, color, re!;gl,r:o;ll, !Ie;ng;uage, ar nation
origin shall be considered as offens_es punishable by law. )
That oﬁﬁéaﬁon is narrower than the simllar_ qb;llgﬁt'ml?z cat::taég% in Vell;tillzlﬁgc?g
International Covenant on Civil and Politic ights (ICCPR). > A
;1136(5;I r?ar(;luires the prohibition of advocacy that constitutes incitement to s.'lolf:x:{]:zE
Article 20 of the ICCPR requires the much }'Jr.oader prc;hlbluon of advocacy
titutes incitement to discrimination, hostility or violence. _
o l,*{]Iﬁclf: 13(5) also prohibits a narrower spectrom of expression m%:gqei
Article 4 of the Intemnational Convention on the Elm'lmatmn of All Fqnns o dech;JE'le
Discrimination (CERD Convention). Article_4 obligates states parties ttom oclare
dissemination of ideas based on racial superiority or hatred, ?rnmtzmenl o racial
discrimination and violence to be "offences punishable by law", anh top ar e
restrictions on the activities of racist organizations. Art}cle 13(5), OWeVe ;1 o
protection 1o a dramatically broader range of groups: it expressly men;;?essdear
guage and religion (not mentioned in the CERD_Conver}tlon), ang alsom,
that the enumerated grounds for protection are illustrative only.

: ibi . (2) Any advocacy of
i " anda for war shall be prohibited by law. {2) Ar c
! r‘?arttilgrkl‘;lzea::?:{jgi’ rélll)glggsy hgrt‘;gg%.hal constitutes incitement to dlsgnmlnauon, hostility or violence
shall be prohibited by law.” g
2 See the discussion of Art. 20 of the ICCPR in the preceding chapter.

3 See Karl Josef Parisch’s chapter on Art. 4 of the CERD Convention.
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Arl:iclf, 13 is supplemented by Article 14 which declares:

Anyone injured by inaccurate or offensive statements or ideas dissemi-
nategl to the public in general by a legally regulated medium of com-
munication has the right to reply or make a correction using the same

_ communication outlet ... ."
This mechanism could possibly be used by defamed racial, ethnic and religious
groups. However, Article 14 grants this right to "anyone", which may mean that it
1s not exercisable by groups. If this were to be the case, an identifiable individual
would have to be defamed before any rights could arise under Article 14.

It should.be noted that no states parties have entered reservations to Article
13_(5) or to Article 14, and that neither the Inter-American Commission on Human
Blghts nor the Inter-American Court of Human R%ghts have had any occasion o
interpret the obligations imposed by those articles.

THE DRAFTING HISTORY OF ARTICLE 13(5)

Originally the draft text of paragraph 5 of Article 13 was identical to the wording |

of mcle 20 of tl_1_e ICCPR. However, the US delegation considered the draft text
as it stood to be incompatible with the First Amendment to the US Constitution,
which protects freedom of speech and the press. A recent decision by the US
Suprc;me Court, Brandenburg v. Ohio, had ruled that the First Amendment only
permitted the prohjbition of advocacy of the use of force, violence or violation of
the la_w when it was directed to inciting or %roducin g imminent lawless action and
was likely to incite or produce such action.

There was, however, a general feeling that some type of prehibition upon war
propaganda and hate speech should be retained. The paragraph was defended by
both El Salvador and Honduras, which had recently been at war with each other,
and whose delegates both expressed their belief that the press had exacerbated the
tensions which led to war,

Aftqr considerable consultation and redrafting the US delegation proposed a
compromise amendment which was found acceptable and became the text of
paragraph 5, Propaganda and advocacy of hatred were to be considered as punish-
able offences only if they amounted to incitement to violence,

4 The Court has decided one case involving Article 13, In that case it raled that Costa Rica's licensing

E(ﬁﬁn}l\eﬁz]ﬁoi 3)(of.;l)'n:xalisuz viclated the guarantee of freedom of expression and information set

5 395 U.S. 444 (1969).

A

Chapter 6

THE RIGHT TO FREEDOM OF OPINION AND EXPRESSION:
CURRENT PROBLEMS OF ITS REALIZATION AND MEASURES
NECESSARY FOR ITS STRENGTHENING AND PROMOTION

Excerpts from Update of the Preliminary Report prepared for the UN
Sub-Commission on Prevention of Discrimination and Protection of
Minorities (UN Doc. E/CN.4/Sub.2/1991/9, 16 July 1991)

Danilo Tark and Louis Joinet, Special Rapporteurs

Editorial note: In March 1988, the UN Commission on Human Rights requested
its Sub-Commission on Prevention of Discrimination and Protection.of Minorities
{bercafter "Sub-Commission") to propose a study on the right to freedom of opinion
and expression. The Commission is a body of 53 governmental representatives,
which reports, via the Economic and Social Council, to the General Assembly. The
Sub-Commission is a subsidiary body of 26 experts who are nominated by govern-
ments but who serve in their individual capacities,

Pursuant to a request by the Sub-Commission, Danilo Tiirk, then a member
of the Sub-Commission, prepared a working paper on how to carry out such a study
(UN Doc. E/CN.4/Sub.2/1989/26, 272 June 1989). In accordance with his sugges-
tion, the Sub-Commission requested Mr Joinet (who had written a working paper
on the detention of persons for the exercise of their right to freedom of opinion and
expression, see UN Doc. E/CN.4/Sub.2/1987/15, annex 1) to join Mr. Tiirk in
preparing a preliminary report.

In their preliminary report (UN Doc. E/CN.4/Sub.2/1990/11), the two rap-
porteurs discussed the parameters of the right to freedom of opinion and expression,
particularly with reference to Article 19 of the ICCPR,; the limitations and restric-
tions which may regulate the right, particularly as set forth in Articles 19(3) and
20, and the measures to be taken to promote and strengthen the effective exercise
of the right,

In the update of the preliminary report from which the following excerpts are
taken, the rapporteurs examined at some length two issues of contemparary and
pressing concern: freedom of expression versus the struggle against racial discrimi-
nation, and freedom of expression and information in armed conflicts (with
particular reference to the Gulf War).

They also briefly addressed the issue of "prisoners of opinion”. They com-
mended the decision of the Commission on Human Rights to establish a working
group of five experts to examine cases of arbitrary detention occurring in any part
of the world (which held its first meeting in September 1991, elected Louis Joinet
as its chair and has been authorized to meet three times annually); and noted the
great importance of that development for the protection of the right to freedom of
expression. In particular, they offered their view that:

[In the field of human rights, detention is a "high-risk" measure not

only as a sanction which may be disproportionate to the requirements

of the maintenance of public order, morality, etc., but also in that, like

any universe of confinement, it carries the risk of leading to numerous

violations of human rights. . . [Alny arbitrary detention constitutes a

violation [of human rights], and any detention of a person by reason of

his opinions is by nature arbitrary ... unless that opinion was expressed
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in defiance of a permissible restriction (defamation or advocacy of
racism might be examples).
In these cases, however, the ... Rapporteurs [are of the] view that, even

if the opinion expressed is open to sanction in virtue of a permissible

restriction, that sanction should never 80 so far as imprisonment. (Paras.

21, 23; emphasis added.)

The Commission on Human Rights, in March 1992, welcomed the update and
expressed concern about "the extensive occurrence in many paris of the world” of
detention of, and discrimination against, persons who exercise the right to freedom
of opinion and expression; the intrinsically linked rights of freedom of thought,
conscience, religion, peaceful assembly and association, and to participate in the
conduct of public affairs; and the right to promote and defend these rights and
freedoms. The Commission invited the rapporteurs to submit a final report, includ-
ing conclusions and recommendations, to the Sub-Commission at its Angust 1992
session,

The update reflects the views of the two rapporteurs. If the final report is
accepted by the Sub-Commission, which is likely, it will then acquire additional
status. Although the Sub-Commission is a non-govermnmental body, because the
report will be the first UN document in many years to interpret at any length the
UN standards conceming freedom of opinion and expression, it will have consid-
erable persuasive influence, If the report is accepted by the Commission, which
again is likely though perhaps with a few modifications, the report - and especially
its conclusions and recommendations - will receive the imprimatur of an inter-gov-
ernmental body. Confirmation by the General Assembly would add a further level
of inter-governmental acceptance, ,

The report undoubtedly will assist the Workin g Group on Arbitrary Detention
in determining when a detention is arbitrary, and may have some influence on the
nearly completed drafting of a declaration on the rights and responsibilities of
individuals, groups and organs of society to promote and protect human rights
(popularly known as the Draft Declaration on Human Rights Defenders). The report
may be considered in appropriate cases by the regional inter-governmental couirts
(of the Council of Europe, the European Community and the Organization of

American States) as well as by national courts. Human rights campaigners may
draw relevant portions of the report to the attention of governments which appear
to have violated principles stated in the report,

In the excerpts which follow, the original style of headings and numbering of
paragraphs has been retained; the one change from the original is that the abbrevi-
ations for treaties, declarations and inter- governmental bodies used throughout the
book are also used here. In a few Dlaces, paragraphs have been inserted, set off by
brackets, in order to complete or bring up to date discussions of interational or
regional jurisprudence. Where the discussion refers to concepts discussed in the

preliminary report, relevant paragraphs from that report have been inserted, again
set off by brackets.
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UPDATE OF THE PRELIMINARY REPORT

I. FURTHER DEVELOPMENTS SINCE THE PUBLICATION OF THE
PRELIMINARY REPORT

A. Response to the observations made in the preliminary report

i i freedom of opinion and
» [TThe rapporteurs wish to reaffirm categorically that j
EX}Ee]ssion 1:5 a fundamental right, respect for whlchfaffecbtes the egcne;;lis: t(l)ltf'5 rll;lgotsllt;
ights; the comments which fotlow should therefore exan_u eli
ggltﬁli.sr::%tegorically restated principle, which bas the force of arule; any permissible
restrictions can only be by way of exception.

9. [Tlhe rapporteurs consider that the defepce of a freedom nclac;elsS:Ii]r:}lri(3 fzx;;altlcs)
readiness to tackle the obstacles in its path; it would bq par_adox_lca ,1 1€ rde;- to
imagine that a freedom could be protected without conmden_ng -if only H'lt-ofor to
be forewarned against them - the restri_cti‘ons that may be_lmposcd Oltlri 1e ’s wh’ich
comparative law teaches us, such ms‘r}ctmns occur even in the coun

consider themselves the mast democratic.

- . Lo £
. There is no question but that the preliminary report, in reviewing the scope o

:l% int:mationa?inswumems for t?e protection of tl_la[ freedom (paras. f1 LB{?c’u'tgﬁ

better to emphasize their importar-ce, and in descpbm g the typologies o tEro coue

afforded by States Members of the United Nations {paras. 51~6_2), cfa (gigm enta){

confirms that freedom of expression and freedom of the press constituie fun

rights.

1. Whether the rapporteurs will or no, however, this review of _the re_levant texts
1lnak\;/s it clear a cgﬁrrario that, taken as a wh.ole, the international !nih?::lgg{z
concerning freedom of opinion and expression, rightly or wron gly -ﬂtlhat I?imitations
point at issue - provide for possible limitations on condition that :dseAdmittedl
do not call into question the actual principle of the freedom protetitg 46 fﬁxmeg
the UN General Assembly, in its resolution 59 (T) of 14 D_ecember' iy s :eachstone
that “Freedom of information is a fundamental h_uman right an“d is the tou
of all the freedoms to which the United Nations is consecrated”.

12. The fact remains that the Universal Declaration of Human Bi'ghts (g]l)ltr‘IR) (;f
1948, which in its article 19 protects freedom of expression, opinion an _11; orm
tion a]so contains in article 29 a general clause on restrictions permissible “in a
democratic society”.

13. The same applies to article 19 of the International Covenant on Civil and
Political Rights (ICCPR), which covers the same ground.

. the case law of the European Court of Human ngh-ts
clziﬁfA:rIx;?s[,hs:n :hege;fngct?and, that freedom of expression consl:i_tptes one pf the bas;ts:
foundations of a democratic society, one of the prime conditions forh;ts &)rfig;leso
and for the full development of every individual; on the other han lf s
emphasizes that freedom of expression may come up against the exe;ilst? (])1 thet
freedoms and that it may not always be easy to set the fundamental rig
freedoms of the person in order of importance.
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15, A study of current problems involved in exercising the right to freedom of
opinion and expression thus unavoidably raises the question of restrictions on
freedom of expression and information; that question can be evaded only by a very
naive reading of the international standards or by taking the view that the promotion
of freedoms - and hence the promotion of freedom of opinion and expression - can
be immediate, total and absolute, whereas history teaches us that it always develops
as part of a process of democratization during which the limitations on it, from
pressure of opinion to institutional reform, grow less and less restrictive,

16. It was therefore thought appropriate to suggest in the preliminary report that
the principles affirmed by the set of international instruments on the protection and
promotion of freedom of opinion and expression should be taken as a basis for
reflection and for exploring the possible reconsideration of such restrictions and
derogations, however "permissible" in a democratic society.

17. It would doubtless be possible to espouse the "pure principle” of the John Stuart
Mill who on several occasions in the United States provided in the following terms
a theoretical justification for the judicial interpretation placed on the First Amend-
ment of 1791 to the Constitution: "The Congress shall adopt no law ... reducing
freedom of speech or freedom of the press ...".! But it has 10 be admitted, in the

words of Lord McGregor of Durris, President of the Advertising Standards Auth-

ority of London, at the Sixth Intemational Symposium on the European Human = [

Rights Convention and Freedom of Expression, that no democratic society has yet

removed the obstacles to full freedom of expression, and it is improbable that any
will do so in the near futyre.

18. From arealistic standpoint there can be no doubt that at the present time, as the
many current processes of democratization testify, reflection about the concept of
"democratic necessity" is in most cases a factor for progress inasmuch as such
reflection tends towards the abrogation of rules inimical to freedom of expression
or helps to forewarn us against arbitrary or impermissible restrictions. The whole
value of such reflection lies precisely in combining the three criteria of legality,
legitimacy, and democratic necessity in order to detect the actions of "those who
seek (o legitimize abuses against journalists and organs of information", it being

understood that protection of freedom of expression cannot be limited to journalists
alone,

19. A democratic society, as we have just pointed out, isin a process of continuous
change; although that process includes phases of regression, it is also marked by
long periods of advancement. The reference to a "democratic society" thercfore
presupposes, by its very nature, that restrictions on rights and freedoms will be
continuously questioned, whether in order to oppose such restrictions or in order
to reduce them by steadily entrenching the advances achieved. This will make it
easier to understand why the rapporteurs deemed it important to emphasize this
concept. In this sense, democracy is indeed a "wagic” political system, for it is "the
only regime that openly faces the possibility of its self-destruction by taking up the
challenge of offering its enemies the means of contesting it" (Castoriadis).

1 Transiator's note: Inthe absence of the original text, this passage has been translated from the French.

20, Hence the purpose of the preliminar_y report and of this quztt% is not Jgszgig?f
the system of "restrictions permissible in a democratic society” but to deserilx f0;
analyse the risks it presents, and considi,lr how to reduce them as partof a p
racy. Consequently: )
o gl‘rc;trlr;(?flg ?en];l)g(lzt wgs based gn the premise that the _nght to 1":r~=:edomt cth
opinion and expression should be interpreted elxtenswelyr in C(t}nm;?; -
the limitations which might be imposed on it, and“ which sho b
interpreted restrictively; hence the need to formulate "restrictions on the
restggé:(c;:gl;’ the report raised the question of derogattons in excctalgl)—
tional circumstances by suggestion that, under such cucumstancels, g
right to freedom expression and information ought pethaps tobe p ?Ee
in the hard core of inalienable rights (paras. 167 and 168)3 thus suppo: ?1 g
the thesis that the system of restrictions necessary In a Slempcra:o lz
society should lead to making freedom of expression an nt1|ahena[ate
right, within the meaning of the report by Mrs N-Qu_esnaux, whenas e
of emergency is declared; in other words that, even in that evglt, it c?;tic
not be subjected to restrictions beyond those permissible in a democ
ociety in normal times; ] o
: Th}; rapporteurs accordingly thought that, since hmlmuogémldfbg
regarded as permissible only if they respected the stan s1 oin
democratic society, it woyld be appropriate o concentrate on ana y; gf
the concept of a democrzlic society wh_ich is discussed in chafptfg 0
the preliminary report. They regard tl_us standarcl and theiF of tgm&(l)‘;
cratic necessity” as essential factors in determining the limits .
permissibility of restrictions. In view of the current world procesfs ﬂse
democratization, special attention shc_)u_ld be paid to these as[_Jectﬂs'.l 0 -
exercise of the right to freedom of opinion and expression with el ?ﬁ
of ultimately developing a normative impetus which, by hemming
the limitations more and more closely, would change the _relatwcgfss
of the right to freedom of opinion and expression mto a right tending
towards the absclute.

[Following are paras. 38-45 of the Preliminary Report:

(a) Permissible restrictions

38. [T)he problem of limitations on the right to freedom of expresgulm rleélgl)reg ;?hrz
careful consideration. Axticle 19(3) of the Covenant, anq article 10( o the
European Convention, authorize rcstrictio_ns on the right which thtg gual;laﬁon ::md
aconsequence of "duties and responsibilit}qs" under the European Og‘;l:i tlon anc
of "special duties and special responsibilities™ under the Covenant. puticle 12 o

the ACHR refers solely to responsibilities. The African (_Zharner sm};p y S pised ir;
in article 9, that the right to express and disseminate opinions shall be exerlc sed In
the context of the laws and regulations, but does not spell this out exprest-sh y in the
case of freedom of information. Chapter Tl of the Char_te.r, which concems ;1 bacs
of the individual, does, however, contain several provisions anthorizing restric

in fairly broad terms,
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(i) The principle of the legality of the restriction

39. Limitations which are not "prescribed by law" (article 10 of the European
Convention), "provided by law" (article 19 of the Covenant) or "expressly estab-
lished by law" (article 13 of the American Convention) and (purely for information)
article 9 of the African Charter relating to laws and regulations are not admissible,

40. The requirement that there must be a prior law is determined strictly. According
to the European Court, the law must be clear, accessible, precise and foreseeable,
without, however, being excessively rigid (The Sunday Times case, para. 49, 26
Feb. 1979). Also, the world "law" is not to be understood in too formal a sense:
under these provisions common law is in fact a law,

(ii} The principle of the legitimacy of restriction

41, Then, even when provided for by the law, a restriction is permissible omly if it
has in view one of the objects limitatively enumerated by the texis concerned, It is
noteworthy that the wider a law is, the less its constitutive elements are defined,
the more difficult it is to monitor respect for this second criterion which one could
call "legitimacy", and the easier it is for a State o claim to have one of these
objectives in view or to divert laws from the objective which they claim to pursye.

From this point of view, the control of legitimacy is far from illusory; it is the natural
extension of that of legality.

42. The Covenant, like the American Convention on Human Rights, is concemed

with respect for the rights or the reputations of others, and protection of national
security, public order, public health or morality,

43. The European Convention on Human Rj ghts is more extensive in referring not
only to national security and, somewhat redundantly, to territorial integrity or
public safety and the prevention of disorder, but also to the prevention of crime.
The protection of the reputation or rights of others is mentioned in the same terms,
On the other hand, the Convention allows more numerous grounds for legitimacy
when it anthorizes restrictions “for preventing the disclosure of information re-
ceived in confidence”. One may think that public officials and members of the
armed forces are concerned here, but there also arises the question of the protection
of privacy, particularly concerning computerized files - and also "for maintaining
the authority and impartiality of the judiciary”. Finally, article 16 of the European
Convention on Human Rights legitimizes restrictions on the political activity of
aliens as follows: nothing in articles 10, 11 and 14 shall be regarded as "preventing

the High Contracting Parties from imposing restrictions on the political activity of
aliens",

44, The African Charter on Human and Peoples’ Rights appears to offer less precise
protection; while article 27 envisages the duties of the individual towards the
family, security, the State, etc. and affirms that "the rights and freedoms of each
individual shall be exercised with due regard 10 the rights of others, collective
security, morality and common interest”, apart from the fact that this concept of
common interest is very wide, article 29 makes it a duty for the individual "o
preserve and strengthen positive African cultural values in his relations with other
members of the society, in the spirit of tolerance, dialogue and consultation and, in
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general, to coniribute to the promotion of the moral wfell-blcinglof asl?lc;is'ty;.]{: j::f:;g |
: i i iteria of "cultaral v H
there is a specific reference tocriteria of “cu es"; cultu
]ijt‘:;?etzgr?:ttion do not El fact appear in any other instrument z;s [g Ju§2?3231%10£ﬁr
icti i future practice of the -
ons. It needs to be clarified b'y the _ :
lrnﬁ(is?sig:l. Finally, on the level of principles, the economic well-being of a country
should never justify restricting the freedom of expresston.

(iii) The principle of democratic necessity

45. Finally, there is a third criterion, found only in the Europﬁ_:andCfonger;lt:ceulla 3;1

Hliman Riéhts: that of "democratic necessit.y". }Even vyhen provide (')rti gn canno;

even when pursuing @ priori one of the (:ibjecuvetsi lalgcc;c;;f;, :lv txl'lesttlrig eterpred

e ip n

be permissible if it does not respond to a emocratic e of oropor
inci spect for the principle of pr

by the Buropean Court principally as requiring res] ot o e D OB e
ionali also respect for the democratic principles o p 1CE

;la?:flé:;g’ol;u&e rangelz)f fundamental rights it protects. These last two cﬁﬁr::;;g

also be linked to the restrictions imposed in article 21?1 ort:1 t;l: gjogvhetl;ar::’ l?::: b moohibit

i n Hu ,

13, paragraph 5 of the American Convention o RS, e Do s
for war and any advocacy of rgatlonal or rac .
gro(;f;s%gﬁng Ito these three criteria are valid, for they do not encroach upon the

essential substance of the right.]

Il. CURRENT PROBLEMS /

A. Freedom of opinion and expression versus the struggle against
racism

30. The complexity of the question becomes evident when we analyze r;e;;u:t;ggsl
plziced on freedom of expression and information, the better to co

discrimination.

1 ¢

31. Such restrictions are acknowledged to jbe permissible in mc:ite(SJf at!lee aﬁ:ﬂ:ﬁ:}g

international texts; furthermore an increasﬂllng numbft:;a ?lfycc(:)lilnfromed " e

i are ac

them or preparing to allow them, wl_lether ey : D evisionism
i ally i also takes the particular form o nis

racism {especially in Europe, where it : ' e wiih the St

ith discrimi i articular associated wi
r with discriminatory behaviour patterns, in pal .
?3p of nationalist designs, or do so for a preventive or even educational purpose.

32. Thus the following countries have recently lac(l;)gftgc; orC ?iggl?llé)esn’;?d é g{)oe;cnlgg

islation: Argentina (1988), Brazi , : §
?{)ggii;)%ﬁ%aﬁ(f%?), Fra%lce (1990), Germany, Federal Republic of (%85%6?;:)1;?%?;
and S\;eden (1989), United Kingdom (198_6) and USSR (19_9()():.El e‘r:oon A
countries have specific legislation in the drafting stage: Ausltraha, il ’ s
Mezxico, Netherlands, Niger, Spain, Sweden and Venezuela.

33. In addition the question of permissible mesqictipns on freedom th\ ex;;rt;slst.ilg: :?f
the: name of the struggle against racial discrimination bas att.;ragzted. tfl:n a ention o
several non-governmental organizations, some of them specialists in the p

of freedom of expression.
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34. The NGO Article 19 recently held a conference on this subject (London, 27 and
28 April 1991). The monthly newsletter of the NGO Reporters Sans Frontitres
regularly publishes articles on the same topic. In a communication submitted to the
Commission on Human Rights at its forty-seventh session, the NGO International
Council of Jewish Women (ICTW) expressed concern at the fact that appeals to
racial or religious violence were either tolerated or encouraged by certain
authorities in the name of freedom of expression.

35. On the other hand a great many countries see no need for restrictions of this
type, either because they claim that the phenomenon of racial discrimination is
unknown to them or because they consider it dangerous to prepare "emergency”

legislation on the subject and hold that the general provisions of ordinary law are
sufficient,

1. What legitimacy can attach to restrictions "necessary in a
democratic society” in order to combat racism?

Y

36. The word "legitimacy” is used here in the same sense as in the preliminary
report,

37. Generally speaking, freedom of opinion and expression and also freedom of
information are protected; in view of this, the expression of racist ideas may perhaps
be regarded as an act of disinformation that legitimizes limitations.

38. As the Inter-American Court of Human Rights aptly points out in a decision of
13 November 1985 (para. 70), a society which is not "well" informed is not a truly
free society; the Court thus affirms the principle that the right to information
requires that the information should be of a certain quality,

(a)The legitimacy, under the international law of human rights, of
restrictions imposed to combat racism

(1) The relevant instruments

39. According to article 29 of the UDHR, restrictions on the rights it guarantees in
general terms are permissible "solely for the purpose of securing due recognition
and respect for the rights and freedoms of others and of meeting the just require-
ments of morality, public order and the general welfare". As we pointed out in the
preliminary report (paras. 41-44), most of the international instruments sub-

sequently concluded have embodied, in varying degrees of detail, the same grounds
for the legitimacy of restrictions.

40. The CSCE document of the Copenhagen Meeting on the human dimension
reaffirms in paragraph 9.1 the right to freedom of expression, "This right will
include freedom to hold opinions and to receive and impart information and ideas
- . The exercise of this right may be subject only to such restrictions as are
prescribed by law and are consistent with international standards.”

41. In a general clause on restrictions, the document makes the followin & point in
paragraph 24: "Any restriction on rights and freedoms must, in a democratic

-42.

i jecti icable law and be strictly
society, relate to one of the objectives of t!lﬁ applicab!
propoftionate to the aim of that law." Perhaps it would have been clearer to focus
on the legitimacy of the objective?

imi i - ion to the problems
42. The preliminary report (in paras. 124-26) z_ﬂso drew attention _
involvedpin inter?)?éting the grounds for legitimacy (the rights of others, public
order, State security and morality).

43, In the case of discriminatory measures, respect fpr th.c rights of othersis dms:tiy
concerned. The rights of others may be understood in this context to'meag the 13 ign t
to equality but also the right t? djgr:iity and to protection against degrading
i right to information. )
u‘eanngrr:th:); g%ha;?hu;id,grezomse to the idea of "public order”, the boundaries of
which are often ill-defined, presents more of a problem; in view of its vaguen;ss,
there is a great temptation to [invoke] ... it in irrelevant circumstances, thus
committing in reality a perversion of legitimacy.

44, The grounds for restrictions connected with State security will be specifically

_ considered in section B, dealing with freedom of expression in situations of armed

“conflict.

45, The notion of morality appeprs prima facie to be in kf:.eping with tl:ne spirit prgper
to anti-racist legislation; but i carries in embryo the risk of outlawing some mi
which is merely not accepted by everybody. The idea of a _moral lanS%:Sl:e
justifying restrictive measures may carry the germ of a mo‘ral dictators ;;1) de ¢
is no need here to labour the dangers inhereat in the will to impose a moral order
Nazism is still in all cur minds - or to emphasize how dangerous it would be to
plead morality in order to restrict freedom of expression.

e grounds that may be advanced for restrictions, only the concept of
fh% ﬁ;?lct):%f:)m%rs, the boundagics of which are fa_irly clefarly defined, s.eemf_I a;r:
to justify the restrictions needed in the struggle against racism. Furthe;‘nn(;)rezbe tc:er
the standpoint of legal technique, the reference to the i ghts of others affordsa Deter
basis for the strictness desirable in defining offences inasmuch as the protn_ac;:lon 0d
those rights involves a prejudice, which might be no more than hypotl;i;)téclzl ,'?)nur
hence a right to compensation, if only of a.mpral nature, 'T_'he number 0 mavi1_1 ur
patterns concerned would thus be strictly limited and the risk of cxtendlq g the fie
of repression to the criminalization of mere departures from the prevailing nprrlln
would be neutralized. Lastly, it is less dangerous to freedoms to impose restrictions
with the aim of reconciling conflicting rights.

47. Moreover the explicit or implicit reference to the rights of others finds an _ech(i
in certain restrictive provisions laid down in the general interest by the international
instraments.

48. Thus article 29, paragraph 3, of the Universal Declaration of. Human nghtts
provides that "These rights and freedoms may in no case be .eyferc_lsed C(inlxar); g
the purposes and principles of the United Nations”, This provision is supplemen ge
by article 30, which reads as follows: "Nothing in this _Declaranon miz:lyah

interpreted as implying for any State, group or person any right {0 engage y
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activity or to perform any act aimed at the destruction of any of the rights and
freedoms set forth herein.”

49. The International Covenant on Civil and Political Rights states the same
principle in the same terms in its article 5, paragraph 1.

50, The American Convention on Human Rights lays down the same rule in its
article 29: "No provision of this Convention shall be interpreted as: (a) permitting
any State Party, group, or person to suppress the enjoyment or exercise of the rights
and freedoms recognized in this Convention or to restrict them to a greater extent

than is provided for hercin." The same applies to article 17 of the European
Convention ... .

51, ... [Alrtcle 5 of the Intemational Covenant and article 17 of the European
Convention might justify, in the name of the rights of others, restrictive measures
for the purpose of combating racial discrimination,

52. Furthermore attention [is] drawn to the scope of the principle embodied in
article 20 of the Intemnational Covenant, which provides that: "Any propaganda for
war shall be prohibited by law" and that "Any advocacy of national, racial or
religious hatred that constitutes incitement to discrimination, hostility or violence
shall be prohibited by law". There can be no better way of legitimizing restrictions
to combat advocacy of racial hatred and incitement to discrimination.

[Article 13(5) of the American Convention on Human Rights similarly
provides that: "Any propaganda for war and any advocacy of national, racial or
religious hatred that constitute incitements to lawless - violence or to any other
similar illegal action against any person or group of persons on any ground
including those of race, color, religion, language, or national origin shall be
considered as offences punishable by law.” Article 13(5) is interesting because, on
the one hand, it represents a narrower intrusion on freedom of expression than
Article 20(2) of the ICCPR in that it only prohibits "incitements to lawless violence
or to any other similar illegal action”; on the other hand, it requires that such
incitements be considered offences, generally understood to mean criminal of-
fences, whereas some experts maintain that Article 20 does not require criminal
penalties. ] :

[Note should also be taken of Article 13 of the International Convention on
the Protection of the Rights of All Migrant Workers and Members of Their Families
{reproduced in Annexe A). Paragraph 1 guarantees the right of migrant workers
and members of their families to freedom of expression subject, however, to
paragraph 3(d) which permits limitations that are provided by law and are necessary
"[f]or the purpose of preventing any advocacy of national, racial or religions hatred
that constitutes incitement to discrimination, hostility or violence".]

53. The reader will need no reminder that the right to non-discriminatory treatment
Clearly constitutes a fundamental right of the human being, guaranteed by all the
international instruments on human rights and the subject of a specific United
Nations instrument which entered into force on 4 January 1969 the International
Convention on the Elimination of all Forms of Racial Discrimination, known as
the CERD Convention. Under article 4 of that Convention, the States Parties have
undertaken to adopt positive measures designed to eradicate all incitement to racial
discrimination. Such positive measures may involve restrictions on freedom of
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expression, for the States undertake more specifically to: "declare an offenc:ie
punishable by law all dissemination of ideas based on racial superiority or hatred,
incitement to racial discrimination,” etc.

. is Convention does not confine itself to legitimizing restrictions; it goes
(5; ;hgtsattlgsthat in certain cascs those restrictions may be backed by cnmlpal
penalties. Ii will be appropriate to return to this point a{ld to give it spec1§\1 attention
in connection with the criterion of democratic necessity lwl'llC!l, in the interests of
respect for human rights, presupposes inter alia proportionality of the regtncilor;
to the legitimate objective pursued. ... [Alrticle 20 of the ICCPR aqd article 4 o
the CERD Convention [as well as article 13 of tl_lc ACHR and fﬂ:tlc_le_ 13 pf _Lhe
Migrant Workers Convention] constitute speciﬁc_ mstrurpen_ts lt_agmmm_ng limita-
tions of or derogations from freedom of expression by indicating precisely what
behaviour patterns justify such restrictions.

55. Here again, what is meant is propaganda for or ladvoqacy. of han:cd, incitement
to discrimination, hostility and violence and the dissemination of ideas based l:)ln
racial superiority or hatred. This list, which appears (0 assume that the cu_lpa t?f
behaviour will receive some publicity, refers by implication 10 the notion ©
indocirination and to that of false information or disinformation.

it fai nclude from this that freedom of expression might find grounds
gc?r ;Sillr;f?alilé?lf:: tﬁe right to be-well informed? In othe{ words, thp right to 'pg w§ll
informed might serve as grounds for sanctioning the dissemination of revisionist
ideas or of an ideology based on the superiority of a partnpular race.

On this last point it would be desirable that intemgtlonal instruments, befor:e
justifying measures that restrict freedom of expression, should ;‘)'erf01;f11 }tllile;lr
educational function properly by avoiding the use of _such a term as "race” which,
when applied to human beings, has no scientific meaning. Uneqmvocz_al r&_acogmuoln
of the human race as one and indivisible appears to be regarded as the indispensable
preliminary for the struggle against racism.

(ii) Decisions of international and regional authorities on
protection

The Human Rights Committee

i i ignificant decisions on
57. The Human Rights Committe¢ has handed down few signifi S ¢
the subject. Of 18 selected decisions delivered by the Committee in connection with
article 19, only two decisions relate {0 racism.

58. First case: Communication No. 117/81, M.A. v, Italy, was declared madmismb_le
ratione materige by the Committee on 10 April 1984. The author of the requt(aisl: 'Id‘ll1d
not specify what articles of the Covenant he considered to have beqn vm]'ap: . The
facts were as follows: in 1971, when he was 15 years old, the apghcant JOlped the
Movimento Politico Ordine Nuovo; when this organization was dlsbapded in 1973
he joined the Movimento Sociale Italiano. After bei_ng prosecuted in 19?4 [fcl)r
attempting to reorganize a dissolved fascist party, wh’lc.h hag been a crime in Itz:h y
since 1952) he was sentenced in 1976 to 4 years’ imprisonment. Before ?:_
Committee the Italian Government relied inter alia on art.xcle 19, par'flgraph 3,0

the Covenant, arguing that the protection of national security and public order was
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a legitimate objective. The Committee took the view that the acts alleged against

the applicanis were of such a nature as to be removed from the protection of the

59. Second case: Communication No. 104/1981, JR.T. and the W.G. Party v,
Canada (declared inadmissible by the Committee on 6 April 1983), The so-called
"W.G." Party and LR.T. were circulating, by transmitting lape-recordings over the
telephone, particularly serious anti-Semitic messages. .. [I.R.T. was sentenced to
one year’s imprisonment and the Party was fined Can$5,000] on the basis of the
Canadian Human Rights Act, which declares it a discriminatory practice to com-
municate telephonically any matter likely to expose a person or persons to hatred
or contempt by reason inter alia of their religion or "race".” The State Party held
that the disputed provisions were designed to give effect to article 20 of the

Covenant and that, in contrast, the author’s "right" to communicate racist ideas was
not protected by the Covenant,

60. The Human Rights Committee took the view that the ideas which the applicant
sought to disseminate through the telephone system clearly constituted the advo-
cacy of racial or religious hatred which Canada had an obligation under article 20(2)
of the Covenant to prohibit. It should be noted that the Committee was guided in
one of the decisions by article 19(3) and in the other by article 20, which directly
legitimizes such measures without Tequiring it to be proved that the resiriction

applied on its authority is designed to protect the rights of others, public order or
other legitimate objectives.

The European Commission of Human Rights

61. The Enropean Court of Human Rights has made no explicit ruling on this
question but defined the scope of article 17 of the European Convention in its very
first decision (Lawless, 1 July 1961}, stating that the purpose of article 17, in so far
as it referred 1o groups or persons, was to make it impossible for them to derive
from the Convention any right to engage in any activity or perform any act aimed
at the destruction of any of the rights recognized in the Convention,

62. The European Commission, for its part, has delivered several interesting
decisions. Firstly it should be noted that, unlike the United Nations texts, article 14
of the European Convention guarantecs non-discrimination only in the exercise of
a right specifically protected by the Convention.® To widen this unduly narrow
setting, the Commission tried, in virtue of article 3 which prohibits inhuman or
degrading iréatment, to give the protection of non-discrimination an independent
scope of its own in these terms: "Without prejudice to article 14, discrimination
based on race might under certain conditions constitute per se degrading treatment

2 [Bd. note: For a further discussion of the facts of this case, see the chapter on Canada by John
waring in Part III of this baok.]

3 Recently, the Parliamentary Assembl of the Council of Europe again recommended that a general
clause on non-discrimination should be introduced into the Furo ean Convention on Human ghts

(Rec. 1134/1990), thus bringing it into line with the standards of the Covenant, which includes such
a general clause.
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within the meaning of article 3 of the Convention” (10 October 1970 - Ann 13, p.
995, Asiatiques d’ Afrique orientale).

63. Reference will be made here to four of mehcgmfrpissciimts'dﬁcii:il?:si zlwgec:l:r:rr;
sential in thi i hich the first decisio! ’
essential in this connection, The facts on w is pased arc very
imi ibed i 117/81 to the Human Rig 0
similar to those described in request No, k mmittee
i rns remarks deliberately m
hich has already been cited. The second case conce: ‘ tely ¢
;vuri(leg an electiof'l campaign. The last two cases are concemed with revisionism,

i icles 10 and 11 of
i : Request No. 6741/74, X. v. Ital)f. concerning artic o
gé (I;Ic:?livggstieon ar?d also article 14, The Commission too_k ttllc view ﬁ!a: ma.';ltkmwg aist
a criminal offence to engage in intrigue aimed at reconstituting a i?isms gf o{h waL
necessary to public safety and to protection of the(1l f}%hts am%nfr;ea t?nn:;) ¢ reserveci
ini i i i i that a difference
Combining article 14 with arncle’IO,- it held e soar mamaty. 0
ho were guided by fascist ideology had a legmma € purpose: )
;omﬂ:e(::iedgmocraﬁc igr:;ﬁmtions. An implicit reference to article 17 of the Convention
should doubtless be seen in this.

65. Second case: Request No. D 8348/78 i;m((il 8406[{7 8],0 gézﬁ?z;v;fgcff:dl%ﬁ;efr;;
Netherlands. The aim was to ob@n a finding of v on of article 10 o the
ion and of article 3 of the First Proto_col guaranteeing :
cC:r?(;it:irétlll(s“:vhich will ensure the frze expression of the Oplfn:J?: I?If ttli'n; Bfr?é)sl: 1‘;10?]1;2
i i pli Chairman o e
choice of the legislature. The applicant was nan ( 2 g
] ing, i i dea that it is in the general intere
Unie, a party supporting, in particular, the i 2 Intetest o2
'for i i homogeneous. He was sente A
State for its population to be ethnically . od 1o two
* impri i i ddressed to "Netherlanderso
weeks’ imprisonment for circulating tracts a sed o Netherlandors e
! ontaining llowing: "The majority of our pop
race” and containing such passages as the fo / O o PO
ion have long since had enough. of the presence in our cou t,ry t
Lt;g:lsa?ds of Sgurinamese, Turks and other immigrant wlorkers - guesth wo:kers as
they are called - with whom, furthermore, there is nothing we can do here”.

66. The authorities held that the content of the tract could 'mljt? ggfﬁ?nﬁ% zrlls l:;';\l::ut.lhaé

inf i i i inci t to racial dis

information and that it constltuted_ incitemen 1

undersianding that the notion of race included that qu et]tlimc g:;?é]g\; e('fl;hien I:Zfi;sa\:;rc):

i i S I .

fiscated and the electoral lists bearing the applicant’s 1 : idat

%‘?12 govemment drew the Commission’s atiention to the international obligations

of the Netherlands under the CERD Convention,

67. The Commission held that the duties and rcsponsib_i]ities referrled tolirllea{t_:‘c(l)ef
10'(2), found clearer expression in a more general provision, namely artic!
the Convention.

68. The European Commission tock both {he Cﬂ];]'.l:]t?l Col;lp\icia:at;izlsl ;Tgh?:ggfn L’Z) lc()g
. » I - . . e a
the European Convention as its guide in ruling tha ! hignty oxe
isi i tion, and in declaring the req

the provisions of article 10 of the Conven n, and ir  ho Todues:

i i i isi f the Convention within the meaning ]

incompatible with the provisions o ‘ 2o article
i issi 1979). The recourse to ar I

27(2), and therefore inadmissible (11 October  Teconrse lo article 7. it

ay as recourse to article 5 of the In_ternatlon _ ,
umr;esggggarwy tgprove legitimacy on grounds of public order, the rights and freedoms
of others or other grounds. ‘
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69, The other two cases concern revisionism.

70: Third case: Request No. 92351/81, X v. Federal Republic of Germany. The
applicant complained against a jndicial decision forbidding X to exhibit brochures
according o which the murder of miltions of Jews under the Third Reich was a lie
or a piece of Zionist trickery. The authorities were guided by the texts making
defamation an offence and it was specified that the ban was limited to the denial of
the murder of millions of Jews. The Commission held that the murder of the Jews
was a "known historic fact” established beyond doubt by overwhelming proof of

all kinds. It therefore considered that the protection of the reputation of others
legitimized the restriction.

71. Fourth case: the case was more complex because the author of the request (No.
9771/82), T v. Belgium, was not the direct author of the revisionist remarks, The
applicant was acting as the "author-publisher responsible™ for the publication of a
text written by a former leader of the Belgian Rexist movement, who had been
convicted of communicating with the enemy and deptived of "the right to partici-
pate in any capacity in the running, administration, writing, printing or circulation

of a newspaper or any other publication in the event that such participation is of a
political nature”,

72. This document, entifled "Letter to the Pope conceming Auschwiiz", contained
a commentary calling into question the reality of the extermination of millions of
Jews at Auschwitz and elsewhere and reducing the enormity of the Nazi atrocities
by comparison with other wartime atrocities. The domestic authorities took the
protection of morality and the rights of others and the defence of order as their guide
in sentencing the applicant 10 one year's imprisonment and a fine of 10,000 francs
and declaring the offending brochures confiscated.

73. The European Commission observed that the applicant had been prosecuted,
not as co-author of an offensive piece of writing, but for having participated in the
publication of a piece of writing despite the fact that its author had been deprived
of his rights. The Commission accordingly considered that the restriction on

freedom of expression was necessary to the defence of order and 10 safeguard the
authority of the judiciary,

74. Here article 10, paragraph 2, provided the Commission with sufficient grounds
for legitimizing the restrictions. Does this mean that article 17 can only be relied
upon when the threat to the democratic society reaches a certain degree of serious-
ness? This question will be considered later on during the appraisal of the criterion
of the "democratic society and its corollary, the criterion of proportionality.

[Ed. note: The following paragraph has been added]

The Committee on the Elimination of Racial Discrimination
(CERD)

CERD has decided only one individnal petition which alleged a violation of Article
4. In the case of Yilmaz-Dogan v. Netherlands, Yilmaz-Dogan, a Turkish national,
brought an application against the Netherlands for failin g to prosecute her em-
ployer. She claimed that her employer had made a racist statement in the course of

_4R .

her employer had brought against her. The I_Qeﬂ}erlands argued that its
?)gl?g;tﬁ%a:?mder All?tic{e 4 was fully met by incorporation mto the Penal Codt: ?g
measures criminalizing racist speech l:;mu:l l:;t Article 4 did not require 1
se. The Commiitee observed:

proseﬁt]%:\tr?g;sm to prosecute criminal offcnce§ - con_xmonly knO\:Vn aslghe

expediency principle - is governed by considerations of. public policy

... [TThe Convention cannot be inteq_)rete_d as challenging the_ ralsog

d'étre of that principle. Notwithstanding, it _should be applied in egid

case of alleged racial discrimination, in the light of the guarantees

n in the Convention. ' ]

The g:gmittee found that the Netherlands }_1ad acted_m accordance w1ttégxgs§
criteria and that there was therefore no violation of Article 4 or 6. 43 UN
Supp. No. 18, Annex I'V, UN Doc. A/43/18 (1988).]

(b) The legitimacy under municipal law of restrictions designed to
combat racism

75. Here the rapporteurs have essentially referred, firstly to the reports submitted

- by States Parties to CERD, secondly to the report on freedom of the press

Frontieres in 1991, and
throughout the world prepared by the NGO Reporters Sans : :
lastlygto the information collected at the conference already mentioned which was
organized by the NGO ARTIC?E 19.

76. Although almost all countries which have a wr.ittep Constitutio.n guarantec tlllle
right to equality and non-discrimination, the constitutional protection of that r}g t
is in most cases confined to nationals. Valid grounds for legitimacy must therefore
be sought in individual statutes.

77. A number of countries consider, as we have plready pointed out, that me_r[t;,] is
no need to refer to specific pieces of legislation in order to combat racism, ;:l her
because offences under ordinary law make it unnecessary to have special leglfs augg
on the subject or because - according to them - they have no problem o ;a;u !
discrimination, The question then arises whether such countries oqght neverthel ;lst
to enact specific legislation even though it meets no criteria of legitimacy save tha
of abiding by the commitments made under the CERD Convention.

riterion of democratic necessity, which is intended to preclude perversions
g?ig‘hgi?ircnafy,(;hould not be used as a mere endorsement. For examp_leﬁ gu;ce a cgg}u‘
d érat in one country, the newspapers arc no longer allowed to publish in on'ne:h )
which is "lable to inflame racial problems {between one ethnic group and anﬁ de:
or prejudicial to peace and order™. Conseq_uen_tly most journalists are corcnlmipe e _no
practise self-censorship, whereas the question is one that would be worth discussin g
democratically. In another country the head of thq State security apparatus hl_s ;al ,
to have invited joumalists "to write no more artxc]e_:s likely to upset t_he ighes
anthorities of the country”, thus progressively installing a mandatory prior ce:llsor(i
ship that makes it an offence to "publish articles dealing with social, regional an
ethnic differences”.

i almost never, had
79. In contrast, scveral countries report that they have never, or
to apply provisions permiiting restriction of frecdom of expression on the gronllggg
of the struggle against racism: Australia (5 of the 26 complaints filed between
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and 1987 for racial discrimination interfere with freedom of expression), Chile,
Cuba, Hungary, India, Jordan, Luxembourg, Mongolia, Morocco, Norway, Pakis-
tan and Philig;:»ines.4 Apart from countries with a "multiracial” and "multiethnic"
composition,” it appears to be mainly in European countries that restrictive provi-
sions take into account the criterion of proportionality on which the application of
the principle of democratic necessity is based.

80. The legitimacy of restrictions is thus assessed in a manner which varies widely
from country to country, and it is noted that the principle of democratic necessity
canalizes the scope of the other two principles, that of legality and that of legitimacy.

2. The scope of the principle of democratic necessity

81, The prelimipa,ry report drew attention to some criteria relating to the concept
of the democratic society such as pluralism, tolerance and the spirit of openness.

82. It will be noted that these criteria are two-edged; flley may equally well justify
total freedom of expression as permit limitations on that freedom with a. view to
preserving it, without going so far as to maintain, for example, that in a free society
tolerance requires us to tolerate the intolerable. The risk is that censorship or
restrictions imposed on the expression of opinions held by the majority today to be

intolerable may in reality catch only marginal ideas that might be legitimate

tomorrow: no one knows in advance what social, moral or intellectual evolution
may become desirable or possible for the future of mankind.

83. The principle of democratic necessity therefore needs to be defined in the light
pf comparative law and with reference to the rights expressly gnaranteed by the
international instruments on the protection of human rights.

84. Comparative law shows that many countries have adopted specific and restric-
tive bodies of legislation in order to combat racism. It should perhaps be mentioned
that the First Amendment to the United States Constitution, cited by a handful of
neq~Nazis who had been refused permission to demonstrate, enabled them to win
their case. A recent decision by the United States Supreme Court, however,
although directly concerned not with combating racism but with the right to
information, shows that the American legal system also accepts limitations. The
Supreme Court, on examining an appeal on grounds of unconstitutionality against
a decision prohibiting the rebroadcast of recorded telephone conversations between
General Ngriega in prison in Miami and the outside world, confirmed the original
judgement.” Thus the highest legal authority inthe United States, by not invalid a ting
an injunction reductive of freedom of the press, confers on freedom of expression a
relative and not absolute character,

4  See the periodic reporis to CERD.

Such as New Zealand; see, in particular, the CERD report of 19 June 1990 (CERD/C/1984/Add.5,
paras, 194-98),

& Decision of 18 Jan. 1990. Cited by Reporters Sans Frontigres, 1991, p. 73. [Ed. note: th full citati
is Cable News Network v. Norieg); anl:io United States, lllres L 45’11:,(1990[')%]:] ot the fuT cation

7 [Bd. note: For other limitations placed by US courts on freedom of speech, see the chapler by Richard

&N

85. Lastly it should be noted that most specific bodies of legislation in so-callqd
democratic States remain silent about the criteria that characterize a "democrauic
society”, with particular reference 10 the pre-eminence of law_and the criterion of
proportionality; the same applies to the relevant intemational instruments.

86. There are three possible situations of principle. Does the pre-eminence of law
require that offences should be precisely defined in all their constituent elem_cn_ts?
Does the criterion of proportionality entail weighing legitimacy of restriction
against legitimacy of expression? Lastly, does proportionality preclude unduly
severe restrictions or, more specifically, does it fix a threshold which cannot be
mmdercut without threatening the very existence of frecdom of opinion and cx-
pression? :

(a) The definition of offences and the pre-eminence of law as a
democratic necessity

87. Defining racism in terms compatible with the principle of a democratic society
is a complex and difficult undertaking, as will be apparent from a study of _the
relevant international instruments, namely the ICCPR and the CERD Convention.

88. The Human Rights Committee, in a general comment on non-discrimiqation
(CCPR/C/21/Rev.1/Add.1}, afy’r mentioning the absence of any definition in the
Covenant, reproduced the definition given in article 1 of the CERD Convention
and took the view that the term "discrimination” as used in the Covenant should be
interpreted on the same lines, that is to say, when it has the effect or purpose of
impairing or nullifying the recognition, enjoyment or exercise by all persons, on
an equal footing, of all human rights and fundamental freedoms.

89. Discrimination, then, will be defined by its effect or intended purpose. 'I:he
reference to "purpose” presents a difficulty, for in this field it is hard to_distingulsh
from motive. In many legal systems, motive - which differs from intention - cannot
be taken into account in defining an offence; taking it into account as a constituent
element of an offence is generally regarded as characteristic of totalitarian societies,
and considering only the effect irrespective of the intention is regarded as a
characteristic of authoritarian societies. This aspect of the problem demonstrates
once again the vital importance of the criterion of a democratic society as a
condition for the satisfactory functioning of standards designed to combat racism
and racial discrimination. Furthermore defining racial discrimination as discrimi-
nation based on "race” and "ethnic" origin would merely increase the difficulty:
how, in a democratic society, can we even atiempl (o define "race” or “cthnic
group"? Besides, article 20 of the International Covenant calls for the prol_ubiﬁon
of any advocacy of national, racial or religious hatred that constitutes 1901te1qent
to discrimination, hostility or violence. Here incitcment is made the main puqlsh-
able act, Similarly, article 4 of the CERD Convention requires States 0 make it an
offence, apart from the dissemination of ideas, to engage in incitement {0, provo-
cation of and assistance in racist activities.

Delgado in Part 111 of this book.}
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90. While the last-mentioned behaviour falls within the traditional definition of
complicity, the definition of racist activities as the principal act remains an open
question, while the idea of dissemination appears to require the existence of some
form of publicity to represent the material element,

91. As to restrictions, the reports of States Parties to the CERD Convention show
that in most instances they are couched in somewhat vague terms. Few countries
mention publicity as representing the material element (Austria, Barbados, Den-
mark and Kuwait), For some, publicity is not even a constituent element (Sweden).
Similarly, few countries refer 1o intention {Austria, Barbados, Belgium, Denmark
and New Zealand), Some legislations work on the basis of the element of intention,
areversal of the burden of proof (France and United Kingdom).

92, Aggravating circumstances may be prescribed for non-specific offences, de-
pending on the motive (Argentina) or the intended victim (Algeria). In the case of
specific offences, publicity may also be accepted as'an aggravating circumstance
(Czechoslovakia).

93. Lastly, some legislations feature revisionism (France and the Federal Republic
of Germany). French law in particular defines revisionism by express reference 10
the definition of crimes against humanity given in article 6 of the Charter of the
Niirnberg Tribunal annexed to the London Agreement,

94. The Rapporteurs are in favour of an exchange of views with CERD, at a
forthcoming meeting, on the definition of offences.

(b)The criterion of proportionality as applied to the legitimacy of
restriction and the legitimacy of expression

95. Applying the principle of proportionality necessarily entails passing a value
judgement on the ideas expressed, which is not the least of the difficulties - indeed,
not the least of the dangers - of imposing restrictions, The interest of the person to
whom the expression is addressed is taken into account.

96. Whatever degree of precision the legislator may achieve, the decisive role
remains that of the judge. Even so, as we have just seen, the French Act just quoted
(1990) referred back to the definition given in the Charter of the Niirnberg Tribunal
and further provided that penalties would be applied only for disputing the reality
of crimes against humanity whose perpetrators had been convicted by a French or
an international court; the purpose of this was to avoid a situation in which, in a
press trial instituted to investigate whether writings or remarks fell within the scope
of the Act, the judge would find himself having to act as an historian, which would
be clearly outside his competence,

97. Before the Act in question was passed in 1990, the judge (in the Faurisson case)
had already found it necessary 1o specify that "it was not for him to confirm history
or, in consequence, to take sides for or against the theses put forward by the
accused"”, and he confined himself to a finding of defamation.

.89 .

98. Can it be argued that only deliberate disinformation could justify restrictions?
Between the extremes of avowed opinion and true information by way of disguised
opinion, tendentious information and information about opinions, the difficulty of
appraisal will be readily apparent.

(c)The criterion of proportionality as applied to the extent of the
restriction by comparison with the seriousness of the behaviour

99. Article 4 of the CERD Convention enjoins States Parties to declare that the
behaviour patterns it defines are offences. In most so-called democratic States,
however, an offence can be defined, as we have seen, only through the charac-
terization of an element of intention; and it is specifically this element of intention
that imparts a degree of seriousness to the offending behaviour.

100. The aforementioned article 4 no more specifies the nature of the criminal
penalties required than their degree of seriousness. In this connection, the question
of imprisonment calls for some discussion inasmuch as it raises a problem of
principle with regard to the criterion of proportionality. Can the abuse of expression
really justify deprivation of liberty? Furthermore, apart from the fact that some
legislations analyzed in the reports of States Parties to the CERD Convention set
the maximum penalties very high, and when we know to what abuses resort to
imprisonment can give rise, ought not this form of penalty to be called seriously
into question in the context ¢ the present report?

101. Does not the trial that precedes the passage of sentence rather than the penalty
itself, perform an educational function which is essential in this connection? Resort
to the penalty of imprisonment also raises the question of its effectiveness. In view
of its gravity, is there not a risk that the judges will either be reluctant to impose
that penalty where they have found the perpetrator guilty, or be wary about finding
that offences have been committed - which, as we have seen, is a possibility in view
of the somewhat vague definition of the offences, The difficulty is illustrated by
the regrettable example of a decision taken by Belgian judges who refused to
qualify the term bougnoule as racist and decided that it meant "badly dressed”.

102. But the non-effectiveness of a criminal penalty greatly reduces its educational
and preventive function (see the report of the Council of Europe on decriminaliz-
ation, 1980) when it ... produces the opposite effect to that intended.

103. Suspension of the right to be elected or a fortiori of the right to be anewspaper
editor - other criminal penalties which can be contemplated - maises serious
questions, in particular when the offender is not directly to blame, which in the case
of newspaper editors is most often the case. The rapporteurs’ opinion is that these
penalties should be imposed only as a deterrent, i.e., at the end of a period of
multiple recidivism, implying that the offender called upon to cover the offending

passages with his responsibility has in a sense been repeatedly warned to cease and
desist, )

104. On the other hand the right of reply - regarded as a criminal penalty, not merely
as civil redress, and very widely exiended to associations - and publication of the
convicting judgement would not present any difficulties with regard to the principle
of proportionality; the rapporteurs encourage these measures.
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105. To conclude on this point, the rapportenrs wish 10 emphasize that resort to
criminal penalties - accompanied by the reservations just expressed - should form

part of a comprehensive policy which gives priority to the educational and preven-
tive approach.

8 In this connection mention may be made of the lines pursued in France by the National Adviso
Commission on Human Rlﬁhl_s which, in its report to the Prime Minister (1990}, addresses ‘itse
essentially to prevention and gives punishment only a quarter of the chapter on responses to racism.

_&RA

Chapter 7

CSCE STANDARDS ON INCITEMENT TO HATRED AND
DISCRIMINATION ON NATIONAL, RACIAL OR
: RELIGIOUS GROUNDS

Stephen J Roth

Human rights have been at the centre of the discussions in the Conference on
Security and Co-operation in Europe (CSCE, popularly known as the Helsinki
Process) from the outset, They were, in fact, one of the main concerns of the
Western countries participating in the CSCE, while the countries of what was then
the Communist bloc emphasized considerations of disarmament and other security
issues, A third bloc, the Neutrals and Non-Aligned states, supported the West on
the issue of human rights.’ The different interests were finely balanced and the
CSCE has advanced by a certain linkage between them or by, what is called in the
Helsinki parlance, a "balanced progress”.

Commitments to respect and observe human rights were already written into

~ the fundamental document of the CSCE, the Helsinki Final Act of 1975.2 Popular

belief had it that human rights were embodied in the so-called Third Basket of the
Final Act. In fact, they were laid down in Principle VII, one of the basic ten
principles of the Helsinki Process (which appeared in the First Basket); the Third
Basket rather dealt with "Co-operation in the Humanitarian and Other Fields", and
attempted to give practical effcct to some of the human rights obligations through
human contacts and co-operation between the participating states and their peoples.

FREEDOM OF EXPRESSION

Although freedom of expression was undoubtedly one of the rights that was
suppressed with particular severity in the Communist countries, the two human
rights on which Western demands focused in the initial stages were freedom of
religion and the right to leave (freedom of emigration). Thus, in the Helsinki Final
Act freedom of expression was not expressly mentioned. Rather, some vague
phrases on the "importance of information" and "dissemination of information”, as
well as on "the aim to facilitate the freer and wider dissemination of information”,
were included in the Third Basket’s sub-section on "Information”.

As the process advanced, more and more new rights were written into the
adopted documents.” In this respect, the CSCE process was more a mirror than a

1 ‘The original participants in the CSCE were the following 35 countries: Austria, Belgium, Bulgaria,
Canada, Czechoslovakia, Cyprus, Denmark, Finland, France, German Democratic Republic,
German Federal Republic, Greece, Hungary, leeland, Ireland, I’lz_d)r, Liechtenstein, Luxembourg,
Malta, Monace, Netherlands, Norway, Poland, Poriugal, Romania, San Marino §£am, Sweden,
Switzerland, The Holy See, Turkey, United Kingdom, nited States of America, U_éS , Yugoslavia,

With the disappearance of the GDR the number fell 10 34, but subsequently Albania, the three Baltic

States, twelve Republics of the Commonwealth of Independent States (Russia replacing the USSR),

glloatia and Slovenia have been admitied, so that the number of participants as of March 1992 was

2 14 International Legal Materials (hereafter ILM) 1292 (1975).

The most important documents in the period before the Eastem European revolution were the
Concluding Document of the Madrid Fol ow-u%Meer.ing of 1983 {reproduced in 22 JLM 527 51983 )
ggg ?llg S%t));lcluding Document of the Vienna Follow-up Meeting of 1989 (reproduced in 28 /L.
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creator of the improvement of relations between East and West.* The documents
could include just as many rights as the "state of play" between the two blocks
would permit,
Thus, in 1989 at the Vienna Follow-up Meeting, it was possible to elaborate
slightly the Final Act’s provisions on information in these terms:
They [the participating states] will make further efforts o facilitate the
Jfreer and wider dissemination of information of all kinds, to encourage
co-operation in the field of information and to improve the working
conditions for journalists.
In this connection and in accordance with the Intemnational Cove-
nant on Civil and Political Rights, the Universal Declaration of Human
Rights and their relevant international commitments concerning seck-
ing, receiving and imparting information of all kinds, they will ensure
that individualss can freely choose their sources of information (em-
phasis added).
The reference in this wording to the International Covepant on Civil and Political
Rights (ICCPR), however, throws light on an insufficiently appreciated aspect of
the Helsinki Final Act. Freedom of expression is included in the Act, although not
explicitly. The Act contains a commitment by the participating states, in Principle
V11, to "fulfil their obligations as set forth in the intemational declarations and
agreéments ..., including inter alia the International Covenants on Human Rights,
by which they may be bound". This is strengthened by an additional commitment
in Principle X to "fulfil in good faith their obligations under international law"
including "those obligations arising from treaties and agreements .., to which they
are parties”. These provisions mean that the participating-states that have ratified
the ICCPR are bound also through the Helsinki Final Act by Article 19 of that
Covenant on freedom of expression. Thus, freedom of expression has been a
CSCE-protected right from the outset, even if the Helsinki Final Act, for obvious
political reasons, had to avoid making this explicit in 1975 and conld include it only
sub rosa.

The changes in the USSR and in Eastern Burope expressed themsclves to their
full extent only at the Copenhagen Meeting of the Human Dimension of the CSCE
held from 5-29 June 1990. The Document adopted at this meeting included a
clear-cut undertaking on freedom of expression, in language reminiscent of Article
19 of the ICCPR. Therein, the participating states reaffirmed that:

everyone will have the right to freedom of expression including the right

to communication. This right will include freedom to hold opinions and

to receive and impart information and ideas without interference by

public authority and regardless of frontiers. The exercise of this right

may be subject only to such restrictions as are prescribed by law and

are consistent with international standards, '

4 However, at the critical siage of the Eastem European changes in 1989-1950, the Helsinki Process
emerged as a strong contr u_tmgofactor 1o the reforms. For instance, the Hungarian government
Justified its decision to open its borders for Bast Gemman refugees to leave for the West. at least in

pant by clainiing that it was bound to do so by commitments it had undertaken in the CSCE Vienma
docnment regarding the free exercise of the "right 1o leave",

in the sub-section on "Information” in the section on

5 The Vienna Concluding Document, para. 34 S
"Co-operation in Humanitarian and Other Fie ds").

Document of the Copenhagen Meeling of the Conference on the Human Dimension of the CSCE of
29 June 1990, Chapier 11, paras. 9-9.1, reproduced in 29 /LM 1305 (1990).

e

This commitment was subsequently repeated in ‘other CSCE documents,
including the one adopted by the CSCE Summit in Paris in Novta_rqber.1990, which
was signed by all the heads of states or governments of the participating states.

CURTAILING FREEDOM OF EXPRESSION ON ACCOUNT OF
NATIONAL, RACIAL OR RELIGIOUS HATRED

Astheright to freedom of expression was notovertly ex_p{essed in CSCE documents
prior to the 1990 Copenhagen meeting, it is not surprising that protection against
manifestations of national, racial or religious hatred did not find a placein the earlier
CSCE agreements either. One can hardly formulate the restriction of aright bet.‘ore
the right itself is proclaimed. In fact, except for provisions on non-discrimination,
now an obligatory item in any human rights document, the CSCE did not deal with
national chauvinism, racist hostility or religious bigotry in any context before 1990,
More surprising than the absence from documents is the almost complete
ahsence of these issues even from the discussionsin the (_ISCE prior o Copenhagqn.
Certainly, Western countrics did not raise them, whllc_ Soviet block countries
referred to them only as rejoinders to Western complaints ?bOut human rights
violations in the East. On the principle that the best defence is an attack, Eastern
delegates referred, with propagandistic exaggeration, to Lhe_ situation of the Bla:cks
in the USA, neo-Nazis in Germany and anti-Semitism in various Western countries.
There are a number of reasons why the West did not turn its attention to the
problem of racism earlier. One wis that it had more _urgcnt human I;lghts business
to attend to, such as religious freedom and emigration. Second, détente was not
sufficiently advanced to raise the issue, linked, as .it 18, t0 frpedom of expression.
But, third, and perhaps most importantly, xenophobia and racism were not regarded
as such serious threats by the West in the late 1970s and in the early 1980s as they
an‘e. . - .
fer b’f'cche one exception was the issue of anti-Semit'ism in the Soviet Ur}lon which
was regularly raised by Jewish organizations in various Western ‘countnes_and, on
their urging, occasionally by Western delegates at CS_CE meetings. Soviet anti-
Semitism was strongest in the 1970s and 1980s and Jewish organizations submitted
reports on it to all major CSCE conferences (or, more precisely, to tI!e delegates
attending them).B This Jewish "lobby" was prob:_ably.the only one which, prior t0
Copenhagen, drew attention (o the subject of racism in the (;S_CE. .
At the Copenhagen meeting, together with the provisions on freedom o
expression quoted above, detailed provisions were also adopted on the subject of
national, racial and religious hatred. By paragraphs 40 through 40.7“of the Con-
ference’s document, the participating states unequlvocz_a]ly condemn _totqhtanan—
ism, racial and ethnic hatred, anti-semitism, xenophobia and dlsgnm:natlon_ .. 88
well as persecution on religious and ideological groun_ds“; recognize _the pa{tlcular
problems of Roma (gypsies); pledge to take effective measures, 1nc!ud_mg the
adoption of laws, "to provide protection against any acts that constitute incitement

7 Charter of Paris for a New Furope, 21 November 1990, reproduced in 30 1LM 190 {1991).

; . soation of
i the Position of Soviet Jewry were submitted by an umbrella organization o
s %ﬁéﬁmﬁﬁi&gs cae]lec(l) ﬂle Woigi f]:qgf'erel%c;omllh SO&?; Ji ewﬁ eg:‘inmcot;%c;;ua): ;Jif hli i;;ggg;lg
meetings in Belgrade in 1977 and Madnd in 1980, the wa ) ng, e e
1985 and the 1986 Vienna Follow-up Meeting. The reponts invariably con ed & chapter or
"Anti-Semiti da", rts were prepared by the Institute of Jewish Affairs in London,
a\ﬁtli.l l&\?iﬁ&iﬁ'ﬂ?ﬁiﬁ?ﬂiﬂeﬁg $§?r editor, E'or ing in co-operation with Dr Lukasz Hirszowicz
and Dr Howard Spier of the Institte.)
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to violence against persons or groups based on national, racial, ethnic or religious
discrimination, hostility or hatred, including anti-semitism"; commit themselves to
protect persons and groups (and their property) who may be "subject to discrimi-
nation, hostility or violence as a result of their racial, ethnic, cultural, linguistic or
religious identity"; pledge to "promote understanding and tolerance, particularly in
the fields of education, culture and information"; and recognize the right of
individuals an% groups to initiate and support legal complaints against acts of
discrimination,

These paragraphs in the Copenhagen Document were endorsed by subsequent
CSCE meetings. The Paris Summit of November 1990 included in its Charter the
following statement:

We express our determination to combat all forms of racial and ethnic

hatred, anti-Semitism, xenophobia and discrimination against anyone

as well as persecution on religious and ideological grounds. 0
The CSCE meeting on National Minorities held in Geneva from 1-19 July 1991
also adopted a number of provisions on the subject which, although largely a
repetition of those agreed upon in Copenhagen, contajn some new elements.

One new element in the Geneva document is the recognition that there has
been a "proliferation of acts of racial, ethnic and religious hatred, anti-Semitism,
xenophobia and discrimination”. The document includes, for the first time, mention
of religious hatred. (The Copenhagen document spoke of "persecution on religious
- grounds™.) In Geneva the participating states stressed "their determination to
condemn, on a continuing basis" acts based on race hatred, anti-Semitism, etc. This
is a commitment to a consistent policy, not Jjust a one-time pronouncement.

Moreover, the Geneva text not only repeats the Copenhagen commitment to
adopt appropriaic laws against these phenomena but adds that the participating
states will also adopt "policies to enforce such laws". This is an extremely useful
addition since existing laws against race hatred are often not sufficiently enforced.
The word "policies” underscores the afore-mentioned commitment to action on a
“continuing basis”, The Geneva report also adopted an entirely novel concept of

_heightening awareness of prejudice or hatred and improving law-enforcement by
monitoring relevant statistical data, :

In contrast 10 the CSCE meetings in Copenhagen, Paris and Geneva, the
Moscow Meeting of the Conference on the Human Dimension (CHD) (10 Septem-
ber to 4 Qctober 1991) adopted an incitement clause only in relation to migrant
workers, ~ But it included another interestin g provision in its Document by which
the participating states "recognize that effective human rights education contributes
to combating intolerance, religious, racial and ethnic prejudice and hatred, includ-
ing against Roma, xenophobia, and anti-Semitism,"'* This provision on anti-racist
education is, of course, not directly related to curtailing freedom of expression on
grounds of hatred and discrimination, but i is not entirely irrelevant either,

9 The full texts of these paragraphs are reproduced in Annexe A.
10 Charter of Paris, note 7 supra.
11 The texts of these provisions are reproduced in Annexe A.

12 This was inlroducedlbjy the US delegation, following the pattemn of the US Hate Crime Statistics Act
of 23 Apr. 1990, 28 USC 534.

13 Paragraph 38,1 of the Document on the Moscow Maeling of the Conference on the Human
Dimension (CHD) of the CSCE (4 October 1991), reproduced in Annexe A,

14 fd. at para. 42.2.
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In a similar way, the CSCE Cracow document in 1991 included, as its Article
31, a provision that also relates to education against prejudice and hatred in the
specific context of monuments and sites of past persecutions, particularly of the
Holocaust of European Jewry:

The participating states will strive to preserve and protect those monu-

ments and sites of remembrance, including most notably extermination

camps, and the related archives, which are themselves testimonials to

tragic experiences in their common past. Such steps need to be taken in

order that those experiences may be remembered, may kelp to teach

present and future %%nerations of these events, and thus ensure that they

are never repeated.

ASSESSMENT OF THE CSCE STANDARDS

The detailed provisions of the Copenhagen meeting, reproduced in Annexe A,
contain a number of useful declarations and commitments on the part of participat-
ing states on the subject of racial, religious and other forms of hatred. They include:

~ condemnation {paragraph 40);

~ measures of protection (40.2);

~ promoting of understanding and tolerance (40.3);

~ educational measures (40.4);

~ remedies (40.5 & 40.7); and

~ international commitrients (40.6 & 40.7).

However, from the point of view of this article, the commitment of particular
interest is the one contained in paragraph 40,1 regarding incitement. Regrettably,
the wording of this commitment falls short of intemational standards (notably,
Article 20 of the ICCPR and Article 4 of the International Com.fe:m.ion1 Qon the
Elimination of All Forms of Racial Discrimination (CERD Convention)).

The commitment undertaken by CSCE participating states is only to intro-
duce legislation against "incitement to violence", but not against “incitement to
discrimination, hostility or violence" (as stipulated in Article 20 of the ICCPR), nor
against "dissemination of ideas based on racial superiority or hatred" (as demanded
by Article 4 of the CERD Convention). "Incitement to violence" is much narrower
than "incitement to discrimination, hostility or hatred”, even if, according to the
Copenhagen language, such violence must be based on "national, ethnic or religious
discrimination, hostility or hatred, including anti-Semitism". It means that, if
incitement to discrimination or hostility does not lead to violence, and it is unclear
whether such violence must follow immediately or may occur some time after, the
incitement is not outlawed by the CSCE wording.

This obvious departure from the international formulae is all the more
inconsistent because paragraph 40.1 of the Copenhagen text refers to acommitment
of participating states "in conformity with their international obligations”, In this
respect it is relevant to note that out of the original 34 participants in the CSCE
(leaving aside the GDR and the new "intake"), 26 had ratified both the ICCPR and

15 Document of the Cracow Symposium on the ‘Cultural Heritage of the CSCE Panicipating States (6
June 1991), (emphasis added).

16 The texts of these provisions are reproduced in Annexe A,
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the CERD Convention as of 1 January 1992. Thes%‘ staies, therefore, clearly have
express "international obligations” in this respect.1

The explanation of why the CSCE regulation of hate speech or literature
should be more lenient than the corresponding provisions in any other international
document is to be found in the consensus rule of the CSCE. That rule made it
possible, indeed unavoidable, for the well-known US opposition to the criminaliz-
ation of hate propaganda to prevail. Based on the US Supreme Court’s interpreta-
tion of the First Amendment to the US Constitution, over the last three decades, the
US delegates would only accept legal measures against so-called "performative
speech”, that is, speech that is integrally involved in bringing about illegal action -
in this case incitement (o violence.

The concession made to the Americans of including an escape clause for them
in the words "in conformity with their constitutional systems” did not prove to be
sufficient. The US delegation was concerned not only with the impact any prohibi-
tion on incitement to hatred would have on its own domestic position; they also
thought it necessary to safeguard against such restrictions in other countries. The
Canadian delegation submitted proposals both in Copenhagen and Geneva calling
for stronger measures against hate speech which virtually all other countries were
ready to support. The US delegation, however, was unwilling to appreciate that

what may be appropriate for Chicago or Los Angeles may not be adequate for
Moscow, Bucharest or Warsaw.

Another weakness of the CSCE texts is that they do not address the issue of .

racist organizations. The drafters of the CSCE document§ ghould have been guided
in this respect by Article 4(b) of the CERD Convention.

However, one provision in paragraph 26 of the Moscow document admits
{asdo provisions in previous documents) that restrictions on freedom of expression
may be imposed "in accordance with international standards”, thus upholding the
justification for any country which desired to follow the requirements of the ICCPR
and the CERD Convention to do so.

An interesting feature of the CSCE provisions is that, for the first time in any
international instrument, they mention anti-Semitism and the problems of Roma as
specific forms of racism.™” In the case of Roma this is entirely new; in regard to
anti-Semitism, there were two previous attempts in the United Nations in 1964 and
1967 1o have "anti-Semitism" included in a text, but they failed because the USSR

at that time. insisted that "Zionism" had to be mentioned together with "anti-Semi-
tism",

17 Status of ratifications by J-B Marie in 4 Revue Universelle des Droits de I' Hornme 45 (1992).

18 See Annexe A for text of Article 4(b).

19 Previously, only apartheid had been singled out for mention.

20 The two incidents occurred during the drafting of the Convention on the Elimination of All Forms
of Racial Discrimination and the drafting of the gsliil abortive) Convention on Relilgious Intolerance,

respectively. They are described in S J Roth "Anti-Semitism and Internationa Law", 13 Israe!
Yearbook of H.R,"208, 210-11 (1980
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Chapter 8
RELIGIOUS INTOLERANCE AND THE INCITEMENT OF HATRED
Kevin Boyle

INTRODUCTION

Questions of balancing public order and religioqs harmony w1th the right to
freedom of expression are particularly sensitive in many societies.” They are
questions which this book does not fully address for reasons of space and their
complexity. The subject deserves fuller and separate treatment.

This chapter will provide in cutline an account of the m_tcmaﬂonal standards
on freedom of religion and the initiatives taken at the mfemat_lonal level to combat
religious discrimination and intolerance. It will also bneﬂy.lllust_rate the types of
restrictions to be found in the national law (and almost invariably in tl_le penal lgw)
of many countries which limit freedom of speech in matters of religion or beh*_af.
From the outset it must be said that many of these laws cannot be reconciled \fnth
the international standards on either freedom of religion or freedom of expression.

The experience of religions discrimination, intolerance and persecution has
been a feature of human existence throughout recorded time. All evidence points
to the conelusion that religious intolerance, the expressgion of_ hosnhty_b_etwee_n
religions and different denominations or divisions witluq p_artlcula.r re_hglons, is
increasing rather than decreasing in the modern world. lThls‘ is a reality in all parts
of the world, developed and developing. Conflict over rival ideas asto the meaning
of life as expressed in the world’s religions has been perhaps the chief spur of war,
suffering and conflict in history. Ideology based on ::.lthCIStIC convictions in this
century has sought the elimination of religious beliefw;h enormous Costs in l}urr]an
lives, Today, religious revivalism allied with nationalism is a cause of continuing
conflict and suffering. One expert has commented: "[M]any fun.damema].ls.t leaders
encourage the development of an exclusivist charagtcr in particular religious and
ethnic communities and classify "outsiders’ as inferior,"

The struggle to achieve religious liberty has be{:_n a t:undmneptal aspect of the
emergence of the modern world. Freedom of expression 1s the child of freedmp of
religion and the two remain intimately connected. Both nghts remain precarious
and are far from achieving universal acceptance. Censorship remains the norm in
many countries and the right to proclaim alternative idcas of religious truth which
oonuagict the orthodox or established version can still lead to persecution and
death.

1 See Chapter on India by Venkat Eswaran and Chapter on Northem Ireland by Therese Murphy.

i ildi i le of
2 T van Boven "Advances and Obstacles in Bujlding Understanding and Respect between Peop
Di‘:rerse Religions and Beliefs,” 13 Human Rights Quarterly 438 (1991).

3 See,e.g. the cases of alleged torture and death in Egypt at the hands of security forces of an "spostate
whoecgnverlcd from Is!agm 10 Christianity, the petsecution of Baha'is and the Christians hn Iﬂmci
Muslims in Burma, Buddhist Monks in Tibet, and the detailed evidence of persecution, murder an
disappearances among Shi'a religions leaders in Ira%;egn the Report submitied to the Commission
on Human Rights by ﬁlr Angelo %lidal d’ Almeida Ribeiro, Special R?ponqur on’ Implen'ﬁmtaélon
of the Declaration on the Elimination of All Forms of Intolerance ang of Discrimination Based on
Religion or Belief," UN Doc. E/CN.4/1992/52 (18 Dec.1981).
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On the international plane, combating intolerance and discrimination towards
others on grounds of their different religions or beliefs (which includes protection
of non-theistic beliefs), has been a central theme of the intemational human rights
movement since the establishment of the United Nations. A distinction can be
drawn between national and international measures to secure the positive freedom
of religion or belief, including the elimination of discrimination and the more
difficult subject of combating the manifestation of intolerance expressed in acts
which are intended or which have the fﬁ’ect of arousing hatred and persecution of
others of a different religion or belief.

In examining the current rise of violence against minorities in Western
Europe, it is often difficult to isolate religious prejudice as the motivation for
discrimination rather than racial, ethnic and cultural prejudice. But the identifica-
tion of many immigrants as Muslims is undoubtedly a source of the hostility
cxperienced by them. In other regions of the world where conflict between
communities persists, religious difference is often one factor which combines with
ethnic differences to exacerbate tension especially where one group is identified as
a national minority. The challenge to national stability, public order and the rule of
law to which such inter-communal differences can give fise are real, a$ the chapter
on India makes clear, It is also clear that the role of law in restraining sectarian
tension and conflict is secondary to the role of education and to positive policies
supported by staie and faith communities to ¢fiminate discrimination and promote
tolerance and dialogue.

Many religions make exclusive claims to truth. As history continues to record,
many of the followers of different religions deny freedom of conscience to others.
The problem is exacerbated when religion is linked to the state as an official
religion, This was the case historically in "Christendom" and formally continues to
be the case in some countries. It is also a current reality with the Islamic religion.
Many of the restrictions placed on freedom of expression in national laws and
constitutions are aimed at the protection of state religions from criticism or
challenge of any kind. Examples of such restrictions are given below.

INTERNATIONAL ANTI-DISCRIMINATION STANDARDS

The condemnation of discrimination on religious grounds is found in the United
Nations Charter, the Universal Declaration of Human Rights, the two Intemational
Covenants on Civil and Political Rights and on Economic, Social and Cultural
Rights, as well as in a host of other human rights texts. The "freedom of thought,
conscience and religion” guaranteed in the ICCPR for example, includes a prohibi-
tion of discrimination on the grounds of religion or belief, the right to manifest
religion in worship and observance and the right to adopt a religion or belief of
choice (Article 18). The Human Rights Committee which oversees implementation
of this Covenant does on occasion raise questions related to Article 18 in the
examination of state reports and has considered several complaints of violations of
freedom of conscience or religion under the Optional Protocol. '

4 See E Odio Benito, Elimination of all{{arm ﬁf intolerance and discrimination based on religion or
belief, Homan Rights Swdies Series No. 2 (New York: UN 1989), para 15.

5 See id., Odio Benito Study, Annexe.
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The CERD Convention might have encompassed concern with religious
discrimination, given that hostility directed at ‘minorities is often aimed at their
entire culture including religion and language as well as colour. Moreover, the
Convention originated as a response to a rash of anti-Semitism in _Lhe'IQSOS_ in
Western Europe, and the Committee for the Elimination of Racial Discrimination
(CERD) has always included anti-Semitism within its concerns. Nevertheless, the
definition of racial discrimination in the Convention does not include religion gnd
a proposal to include religious discrimination was finally dropped i_n the dIa'ftmg
of the Convention.” Religious discrimination and hatred currently is a relatively
marginal issue for the Committee, although likely to become increasingly import-
ant.

At least one reason that racial and religious discrimination issues were kept
separate was that the subject of freedom of religion or belief had been on the agenda
of the United Nations as a special concern virtually from its beginning.” It remains
aconcern. Depressing evidence of religious conflict, discrimination and .intolerance
has been recorded annually since 1986 in the reports of the Human Rights Com-
mission’s Special Rapporteur on the subject.

The 1981 UN Declaratich

An important step in standard setting on religious intolerance and discrimination

occurred in 1981 when the General Assembly adopted without a vote the Declara-
tion on the Elimination of All forms of Intolerance and of Discrimination Based on
Religion or Belief. The achievement of a Declaration owed much to the untiring
efforts of non-governmental organizations (NGOs) representing viru_la_lly all major
religions and beliefs, In its preamble the Declaration states that "religion or pehqf
for anyone who professes either, is one of the fundamental elements in his
conception of life, and that freedom of religion or belief should be fully respected
and guaranteed”.” It is significant that the Declaration does not seek to define
religion or belief. This is because no definitions could be agreed upon, as none
could be agreed upon when the texts of Article 18 of the Universal Declaration and
Article 18 if the ICCPR were drafted. However, the understanding was that the
international guarantee of freedom of conscience covered all theistic, atheistic and
agnostic beliefs, )
Work on the Declaration, along with a draft Convention, had commenced in
1962 following a request to the Commission on Human Rights from the General
Assembly, The Commission decided to give priority to a declaration and requested
the Sub-Commission to prepare it. A preliminary draft prepared by the Sub-Com-
mission was considered by the Commission at its twentieth session in 1964. The
Commission prepared and adopted a draft convention by 1967. No further action,

6 See Professor Partich, Chapter 3.

7 For a summary of CERD’s examinations of discrimination against religious minorities, see Odio
Benito's Swdy, supra note 4, Annexe, para 4.

8 Id., paras 1-10.
9 See the Ribeiro Report, supra note 3.
10 Fora detailed analysis of the 1981 Declaration see DJ Sullivan "Advancing The Freedom of Religion

or Belief Through the UN Declaration on The Elimination of Religious Intolerance and
Discrimination,"” EZ Amer J Int' [ Law 487-520 (1988).
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however, was taken until 1972. In that year, work began on a fresh attempt to agree
upon a declaration, the question of a convention not being pursued. The Declaration
was finally adopted on 25 November 1981.

That it took almost two decades to agree upon a Declaration of eight articles
is testament to the sensitivities and complexities for many states in endorsing the
principle underlying the Declaration, tolerance for the diversity of religions and
beliefs in the world. Since the adoption of the 1981 Declaration there has been
periodic discussion on reviving the idea of a Convention on religion and belief.
However, despite the efforts of NGOs, spearheaded by those representing rffﬁgious
constituencies, this has not occurred and is unlikely to happen soon.} Many
consider that the greater polarization in the world over questions of religion mig%
entail a Convention which was weaker in its principles than the 1981 Declaration.

Although the 1981 Declaration couples intolerance with discrimination in its
title, it is primarily concerned with the question of discrimination. Thus it has no
clause equivalent to Article 4 of the CERD Convention on incitement to religious
discrimination or hatred, although in other respects it follows the structure of that
treaty. The draft convention and early drafts prepared by the Sub-Con‘ig]ission of
what became the 1981 Declaration did have an anti-incitement clause.

The relevant clauses of the draft declaration prepared by the Sub-Commission
in 1963 read:

All incitements to hatred or acts of violence whether by individuals or

organizations against any religious group or persons belonging to a

religious community shall be considered an offence against society and

punishable by law and all propaganda designed to foster or justify it

shall be condemned. )

In order to put into effect the purpose and principles of the present
Declaration all States shall take immediate and positive measures
including legislative and other measures to prosecute and/or to declare
illegal organizations which promote and incite to religious discrimina-
tion based on religion.

The preliminary draft of the proposed convention contained the following clause
on incitement:

State Parties shall ensure equal protection of the law against promotion

or incitement to religious intolerance or discrimination on the grounds

of religion or belief. Any incitement to hatred or acts of violence shall

be considered an offence punishable Py law and all propaganda de-

signed to foster it shall be condemned. ‘

The text of the draft convention adopted by the Commission on Human Rights in
1967 began with the same first sentence as the earlier draft and continued as follows:

11 For an appraisal of the arguments on moving towards a Convention, see Working Paper prepared by
r T van Boven for the Sub-Commission on Prevention of Discrimination and Protection of
Minorities, UN Doc. B/CN.4/Sub.2/1989/92 (11 July 1989).

12 For varions NGO and expert views, see 1 Salzberg, The %uestian‘ of A UN Convention on Religious
Intolerance: A Feasibility Study (Washington, D.C.: 1590).

13 Iam grateful 1o Donna Sullivan for assistance with research on this section.
14 UN Doc. Ef3873 (1964).
15 UN Doc. EfCN.4/920.

Any act of violence against the adherents of any religion or belief or
against the means used for its practice, any incitement 1o such acts or
incitement to hatred likely to result in acts of violence against any
religion or belief or its adherents shall be considered as offences
punishable by law. Membership in an organization based on religion or
belielfﬁdoes not remove the responsibility for the above mentioned

acts.

States that placed their objections to these various drafts on the record did so on
lines similar to those raised in the debates over Article 4 of the CERD Convention.
For example, Sweden expressed a concern that the proposals to penalize speech
and association infringed its national standards of freedom of expression and
association, The United Kingdom considered that the Declaration should not
purport to create legal obligations and on that ground found the clause on incitement
in the early draft of the Declaration unacceptable,

In the event, no anti-incitement clause was included in the final text of what
became the 1981 Declaration. As already noted, the idea of a parallel Convention
was shelved in 1972.

The extension of the Declaration to include beliefs other than religious (at the

" insistence of the then Eastern bloc countries) would have created considerable

difficulties over the adoption of an incitement clause. The Declaration’s protection
of beliefs would have entailed that the reach of any anti-incitement provision based
on the declaration could include, for example, the protection of beliefs of apolitical
nature. :

Article 20 of the Imernat'iigﬁal Covenant on Civil and Political Rights

Article 20 of the ICCPR, discussed in Chapter 4, offers the only intemation'ﬁ%
standard that specifically concerns speech which incites religious hatred.
Atrticle 20 prohibits, inter alia, the advocacy of "national, racial or religious
hatred that constitutes incitement to discrimination, hostility or violence", The
Human Rights Committee (which monitors compliance with the ICCPR)
has adopted a general comment for the guidance of stales parties in drafting reports
they are required to submit to the Committee periodically. The comment makes
clear that staies are to enact laws which provide sanctions, though not necessarily
criminal, for advocacy of religious hatred. While this obligation should constitute
an adequate international guarantee, comments made by Commiitee mem-
bers suggest that many i:ountries do not appear to take their obligations
under Article 20 scriously. ?

16 UN Doc. A/8300, Annex II1.
17 See Chapter 3 by Prof. Partsch on the drafting history of Art. 4,

18 It should be noted that a regional instrument, the American Convention on Human Rights, contain:
a provision similar o Article 20 of the ICCPR. See Chapter 5 on Article 13(3) of the ACHR.

19 See discussion of Arnicle 20 in Chapter 4.
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NATIONAL LAWS ON RELIGIOUS INTOLERANCE AND
DISCRIMINATION

A comprehensive study of national laws concerned with the elimination of discrimi-
nation and intolerance on grounds of religion or belief is yet to be undertaken. There
is an equal lack of systematic study of the compatibility of such laws with
international standards including both the requirements of the 1981 Declaration and
the prohibition of religious incitement and hatred in Article 20 of the ICCPR, A
further question is how far laws that impose restrictions on speech and publication
are compatible with the international standards of freedom of expression. Further
research on all these subjects is necessary.

What is known from United Nations and NGO reports is that serious viol-
ations of both freedom of conscience and religion, in particular the rights of
religious minorities, and the rights of adherents of non-dominant religions or sects
occur in many parts of the world. One source of these viglations is the enforcement
of laws which ostensibly protect religion and the expression of religious belief. As
noted above, such laws divide into those which are in principal or in practice aimed
at defending the dominant position of majority religions, typically offences of
blasphemny or insult, and laws aimed at the protection of minority faiths often from
the intolerance of the dominant religion,

The Ctfence of Blasphemy under Christianity

The rationale for thesg offences was to punish error, heresy or other challenges to
the established truth,” In cases of Christianity the separation of church and state
in many Western countries led to the abolition of the offence or to its becoming
obsolete, In Britain, however, where there remains an established church, the
apparently obsolete offence of blasphemous libel proved to be capable of revival.
In 1977 the first prosecution for blasphemy in over 50 years was successfully
brought by a private citizen.“" The object of the prosecution was a poem depicting
Christ as a homosexual in a magazine called "Gay News". The legal interest in the
case was the question whether the intention of the poet, a respected writer, in
composing the poem was material to guilt. The House of Lords, the highest
appellate court in the UK, held that it was not. It was sufficient if it was intentionally
_ published and it produced shock or resentment among Christians, Lord Scarman
. offered a definition of the offence;

BEvery publication is said to be blasphemous which contains any con-
temptuous reviling, scurrilous or ludicrous matter relating to God, Jesus
Christ, or the Bible or to the formularies of the Church of England as

by law established, It is not blasphemous to speak or publish opinions
hostile to the Christian religion or to deny the existence of God, if the
publication is couched in decent and temperate language. The test to be

S Cumry Jensen, The Knot That Binds Power and Knowledge (Oxford: Oxford University Press,
1988), 46-59; The Crime of Blasphermy Why it Should Be Abolished (The International Committee
?1’5 91](1)3: Defence of Salman Rushdie London, 1989); N Walter, Blasphenty, Ancient and Modern

21 Whitehouse v. Lemon, [1979] A.C.617.
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applied is as to the manner in which doctrines are advocated and not as

to the substances of the doctrines themselves.
The conviction was challenged before the European Commission of Human Rights
as a violation inter alia of Article 10 of the European Convention on Human Rights
(ECHR) which guarantees freedom gof expression. The Commission, however,
declared the application inadmissible.? It decided that the restriction imposed upon
the applicant’s freedom of expression was necessary under Article 10(2) for the
protection of the rights of others. People had a right not to be offended in their
religious feelings by publications. The Commission was equally peremptory in
dismissing arguments (under Article 14 of the ECHR) that the blasphemy law was
discriminatory in its effects since it privileged the beliefs of the established
Anglican Church but offered no such protection from offence to feelings for
adherents of other faiths. Stated the Commission:

The applicants cannot complain of discrimination because the law of

blasphemy protects only the Christian but no other religion. This

distinction in fact relates to the object of legal protection, but not to the:

personal status of the offender.
It is doubtful if such a narrow interpretation of the non-discrimination clause in the
Convention conforms to the spirit of the 1981 UN Declaration, while the Commis-
sion’s decision on the free speech point rather confirmed the concerns of many that
it is one of the Convention’s weaker guarantees. Meanwhile the decision of the
national courts provoked considerable criticism and a majority of the Law Com-
mission, the official law reform body, recommended the abolition of the offence
without replacement. The minority favoured reform of the law to ensure that it
protected the religious feelings of believers of all faiths. The majority considered
this to be unnecessary and impractiigable because of the problem of defining religion
for purposes of any new offence.” In the event, no action was taken,

Controversy in Britain over the blasphemy laws was rekindled in the wake
of the publication of The Satanic Verses in September 1988. The campaign against
the book by British Muslims resulted ultimately in the notorious edict or fatwa by
Ayatollah Khomeini on 14 February 1989, sentencing the author Salman Rushdie
to death. As the author who was forced into hiding under police protection has no
doubt ruefully considered, the verdict was an extreme expression of the same
principles in Islam as had been defended on behalf of Christianity in the Gay News
conviction.”® The punishment in that case, however, was a fine and followed a trial,
not as in Salman Rushdie’s case a sentence of death without trial in violation of
international law. The plight of Salman Rushdie is a revisitation to the Western

22 Id. at 683,
23 Gay News v. United Kingdom 5 EHRR 123 (1983).
24 Id. at 128,

25 S Lee in Law Blasphemy and the Multi-Faith Society (Inter-Faith Network and Commission for
Racial Equality, 1959) 2215.

26 The text of the falwa was regoned by the announcer on Radic Teheran on 14 Feb. 1989, as follows:
"In the name of God Almighty. There is only one God, 1o whom we shall all retum, ] would like 1o
inform all the intrepid Musﬁ ims in the world that the author of the book entitled The Satanic Verses,
which has been coml)iled', printed and published in opposition to Islam, the Prophet and the Koran,
as well as those publishers who were aware of its contents have been sentenced to death, I call on
all zealous Muslims to execute them quickly, wherever they find them, so that no one will dare 10
insult the Islamic sanctions. Whoever is killed on this path will be regarded as amartyr, God willing."
(The Observer, 19 Feb. 1989). :
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world of the ferocity of the religious laws it had known in the Middle Ages. It is
also a continuing reminder of the very limited extent to which freedom of con-
science and artistic expression is in fact respected or protected in this modern world
of global and instant communications.

An atterpt to prosecute Salman Rushdie and his publishers in the British
courts for the offence of blasphemous libel failed in March 1989, 7 The magistrate
dismissed the summons which had been brought by a Muslim, on the ground that
blasphemy protected only Christianity, On appeal the case was also dismissed on
the same ground and an apglication 10 the Buropean Commission on Human Rights
was equally unsuccessful.’ 8

Laws of Insult in Istamic Countries

The continued existence of an offence protecting only the majority Christian faith
in Britain from speech which insults or outrages religious feelings and its accept-
ance by the institutions under the ECHR as compatible with European human rights
standards, at the least makes criticism by Europeans of the mirror imiage of such
laws in Islamic countries as they apply to Christians open to the charge of double
standards and hypocrisy. The situations can be distinguished as laws protecting the
prerogatives of Islam are enforced against other faiths with greater vigour and are
associated with the violation of other human rights in addition to freedom of religion
and freedom of expression, Nevertheless, critics undeniably are undermined to a
degree by the persistence and even growth of anti-Muslim sentiment and discrimi-
nation in Britain and elsewhere in Europe.

An example can be cited from among many such Islamic laws from the 1991
Report of the Specia] Rapporteur of the UN Human Rights Commission on
Religious Intolerance.”” The following offence was added to the Penal Code of
Egypt in 1982:

A penalty of imprisonment for a period of not less than six months and

not more than five years or a fine of not less than LE 500 and not more

than LE 1,000 shatl be imposed on any person who exploits religion in

order to promote or advocate extremist ideologies by word of mouth,

in writing or in any other manner with a view to stirring up sedition

disparaging or belittling any divinely-revealed religion or its adherents

or prejudicing national unity or social harmony,

The Rapporteur brought to the attention of the Egyptian government a range of
alleged violations of the religious freedom of Christians (who comprise 10 percent
of the population), including violations resulting from the application of this
offence. In 1989 the law was invoked to issuc a warrant for the arrest of Ms Nahid
Mubammed Metwalli, a principal of a high school in Helmeit Al-Zatoun, who had
converted to Christianity and who was accused by the authorities of having
produced a tape recording "concerning her conversion to Christianity and her
apostasy from Islam in which she disparaged Islam and criticized the Holy Quran”,
However, the warrant was not executed since the principal had not been seen since

27 R. v. Chief Metropolitan Stipendiary Magistrate ex parte Choudhury [1990] 3 W.L. R, 986.
28 Choudhury v. The UK, Application No. 17439/90,
29 Ribeiro Report, supra note 3, 11-15. '
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July 1989. She was believed to have been murdered by her husband when she
converted.

A number of other teachers from the school were arrested for conspiracy to
convert Muslims to Christianity at the school and for circulating the tape recording
"in a manner that showed contempt for the Islamic religion". The teachers were
allegedly tortured by members of the national security force following their arrest.
Another person unconnected with the school who converted to Christianity al-
legedly died from torture following bouts of interrogation and rearrests between
June and August 1989. The government’s reply to the enquiries from the Special
Rapporteur amplified certain facts about the cases and other concerns raised, cited
constitutional provisions on religious freedom and described the allegations of
killings and torture as "purely hypothetical”. The arrests and proceedings had been
commenced under the offence in the penal code because of the danger that "the
contents of the tape recording could cause a.deterioration in jinter-communal
relations that might threaten the country’s stability and security”.

The Special Rapporteur’s report details many other illustrations of persecu-
tion of minority faiths in different countries and of any religious expression in such
countries as Viemam. His report also expresses deep concern over the plight of
Salman Rushdie and over the imposition of the death sentence "from the highest
authority of the Islamic Republic of Iran" for writing a book "expressing views
considered to be offensive by followers of Islam”,

Other lllustrations of Restrictions on Incitement to Religious Intoler-
ance in National Laws

Examples of special laws on incitement of religious hatred or intolerance are
discussed in the chapters on India and Northern Ircland, Many other countries have
similar laws. The following examples are drawn from the report, Elimination of Al
Forms of Intolerance and Discrimination based on Religion or Belief, prepared by
Odio Benito, Special Rapporteur of the UN Sub-Commission.

Her report identified offences in the penal laws of 13 states {Czechoslovakia,
Denmark, France, Iraq, Jordan, Madagascar, Mauritius, Panama, Portugal, Spain,
Sudan, Sweden and the Syrian Arab Republic) which replied to a questionnaire in
which she asked for information about laws which prohibit "the defamation of a
religion or belief, or of its members or leadership individually or collectively by
ridicule or scom, contempt or insulting language, with a view to diminishing their
stature and exciting feelings of enmity or hatred or ill-will between them, or
incitement to such acts.”

Ilustrations include Israel’s law which prohibits "publishing material or
uttering words or other material which are calculated to outrage the religious
feelings or beliefs of other persons” and Spain’s law concerning "carrying out acts
of profanation that offend legally protected religious susceptibilities”.

Examples from the former Soviet states clearly reflect a hostility towards
religion: "encroachment on the person and rights of the citizen under the pretext of

30 /d. ar 13, Jéara. 28. For example, serious sectarian conflict arose in the district of Sanabou in Egypt
in May 1992 following the murder of 12 Christians and one Moslem. The Guardian, 5 May 1992,

31 14, para. 150.

32 See supra note 4.
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performing religious ceremonies” (Ukrainian SSR); organizing or directing a group
whose activity conducted in the guise of propagating religious beliefs or performing
religious ceremonies is harmful to citizens’ health or otherwise encroaches on their
personal rights or which incites citizens to refuse social activity or performance of
civic duties or seeks to attract minors to such groups” (USSR).

An appreciation of the efficacy of such laws in checking religious intolerance
would require considerable research in different countries. Further stndy would also
benefit the understanding of how the application of anti-religious incitement laws
impacts on the right to freedom of expression, including freedom of press and
publication,

Church and State -

The separation of church and state is not specifically required by international
standards but the onus is on those who defend the ideas of fusion or special
relationships between a preferred religion and the state.to demonstrate how such
relationships can be compatible with a full implementation of the requirements of
the 1981 Declaration. It must be said that nothing in history or contemporary
experience anywhere in the world encourages the thesis that the formal linkage
between the state and any single religion or secular ideology is compatible with
tolerance and understanding of the freedom of conscience of those who differ, The
global objective of true religious liberty, through the elimination of discrimination
and intolerance, will require more fundamental change in attitudes and within
religions than can be achieved by law alone. It is for that reason that the 1981
Declaration emphasizes dialogue between religions and beliefs and education for
tolerance and understanding of the diverse "explanations of the meaning of life and
how to live accordingly".3 Freedom of expression is a vital right to enable that
long term educational process to succeed.

CONCLUSION

As with racist speech, the only safeguards that laws prohibiting religious hate
speech will be applied to defend the freedom of religion or belief (including the
rights of minority religious groups) are to be found in democratic institutions,
including an independent judiciary. It is ultimately the courts which must undertake
the task of ensuring in practice that such laws are enforced so as to balance the right
to freedom of expression and the right of individuals not to be the victims of
intolerance. However, where the law itself favours one creed, as where a religion
is established by the state, it is difficult to sce how laws aimed at the elimination
of incitement and discrimination can be other than ineffective at best and a source
of abuse of human rights at worst. In contrast to the duties of the state to condemn
theories of racial superiority and inferiority, the international standards do not
require countries to condemn the claims of religions to exclusive truth (although
they do require the elimination of any discrimination on the basis of religion or
belief, and the prohibition of bigotry and intolerance towards those who follow
different faiths).

33 /d., para. 18.

Whatever legitimate justifications can be advanced for restraining speech that
denigrates the beliefs of individuals, including on such grounds as the protection
of equality, religious freedom, public order and community harmony, punishment
of speech becanse it challenges doctrine or dogma or insults God, religious figures
or authorities, or the state should be condemned as censorship. The existence of
offences such as blasphemy or insult to an established or paramount religion should
conlinue 1o be challenged.
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Chapter 8
RACIAL VILIFICATION: THE AUSTRALIAN EXPERIENCE
Kate Eastman

Racial vilification and racist violence have attracted a great deal of attention in
Australia in recent years. In 1991 the Australian Human Rights and Equal Oppor-
twumity Commission released its report on the National Inquiry into Racist Violence
(NIRV). The Inquiry, initiated by the Race Discrimination Commissioner, was in
response to the apparent increase in racist attacks on members of Australia’s ethnic
community, The federal government has refcently announced that it would act on
the report’s findings and change the law.” State governments and broadcasting
authorities are also reviewing laws dealing with vilification. In short, both the law
and community attitudes are responding to a perceived need for change and better
means of dealing with racist violence.

The traditional approach to dealing with the problem of racial vilification has
relied on both criminal and civil laws. Anti-discrimination laws in more recent
times have created new statutory remedies providing avenues of complaint and
resolution by congciliation for victims of racist attacks, Racial vilification is used
here 10 describe public racist activities which include racist speech, graffit,
statements, gestures, writings and publications which are intended to promote or
incite racial hatred.

Australia is a party to the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on the Elimination of All Forms of Racial
Discrimination (CERD Conventien). Both international treaties create interna-
tional legal obligations for Australia to prevent racial discrimination.

This paper investigates the various approaches for dealing with the problem
of racial vilification in Australia by examining the anti-discrimination, civil and
criminal laws.

AUSTRALIA’S CONSTITUTION AND FEDERAL SYSTEM

Australia is governed as a federation. The Commonwealth of Australia consists of
a central government in Canberra, six state and two terrilory govermments. The
Constitution delimits the powers between Canberra and the states. Section 51 of
the Constitution specifies the areas where the central government has power (o
regulate, while the states pick up the remaining areas. In the event of a conflict
between federal and state laws, Section 109 of the Constitution stipulates that the
federal laws will prevail over any inconsistent state laws.

In 1900 when the Constitution was drafted, there was no concept of human
Tightss as we know it today. As a result, the protection of civil and political rights
was not specifically allocated to either the central government or 10 the states,
Unlike the USA and Canada, nations which also have a federal system of govern-
ment, Australia does not constitutionally guarantee these rights by a Charter or Bill
of Rights,

1 Sydney Morning Herald, 16 March 1992, 3.
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In Australia, protection of human rights falls into the domain of intemational,
criminal, civil and administrative law. Both Canberra and the states have respon-
sibility, Canberra has attempted to minimize disparities between the states in the
area of human rights by relying on its constitutional "extemal affairs" power (under
Section 51) to implement international standards such as those included in the
CERD Convention and the ICCPR, but made reservations to these Conventions t'o
cover situations when federal issues arise. The Commonwealth government's
" power to enter into international treaties means thatit must have the power to ensuie
that Australia azdheres to its international obligations by implementing the relevar,lt
domestic laws.” The external affairs power does not act as a blanket for Caanra 8
power to legislate. Human rights protection in Australia involves complex issues
of constitutional law in addition to the more general substantive and proc_:cdurffll
laws. The dual responsibility between Canberra and the states for human rights is
reflected in the myriad of laws at both the state and federal levels. There are often
many gaps in the law, and racial vilification is a typical example of where regulatory
power is not clearly attributed to either the states or the Commonwealth.

THE FEDERAL RACIAL DISCRIMINATION ACT

The Racial Discrimination Act (RDA) 1975 is a federal act which irr_lple:mgnts
Australia’s obligations under the CERD Convention. The RDA makes discrimina-
tion unlawful on the grounds of race, colour, descent and national or ethnic origins
in the areas of equality before the law (Section 10), access to places and facilities
(Section 11), housing and accommodation (Section 12}, prpvision of goods and
services (Section 13), the right to join trade unions (Section }4), employment
(Section 15), and advertisements (Section 16). It does not specifically cover the
area of racial vilification, although a provjsion to prohibit racial hatred was mclude_d
in the original Race Discrimination Bill.” Racial vilification and racia} violence is
not unlawful discrimination under the RDA and victims have no direct redress
under the RDA.

Rights of Victims Under the RDA

Discrimination is defined in Section 9(1) of the Act in identical terms to Article
1(1) of the CERD Convention. Unlawful discrimination isnota cnr_nmal offence;
rather, a person who is a victim of unlawful discrimination has the r_lght to lodge a
complaint with the Human Rights and Equal Opportunity Qommissnon (HREQC).
The right to complain is vested in the person aggricved (victim) or by another person
acting on the aggrieved person’s behalf. o
Complaints are investigated by the Race Discrimination Commissioner. After
initial investigation the complaint will either be dismissed, if unfounded, or 1_~eferred
1o conciliation where all parties will be required to attend. The RDA provides the
Race Discrimination Commissioner with the power to use interim measures to
obtain information and documents and require compulsory attendance at cpnc:ha—

K 1@ v. Bjelke-Peterson & Others (1982) 153 CLR 168, See also G Triggs, "Australia's
2 R:ggg;tfo; of ee ICCPRr:Endorsemcnl cnS Repudiation?", 31 fat'{ and Comparative Law Quarteriy
278 (1982).

3 P Bailey, Human Rights: Australia in an International Context (Bunterworths, 1990), 209-11.

tion conferences. If a party fails to comply with any of the Race Discrimination
Commissioner’s instruoctions that person may be liable to fines ranging from
Aus$ 1,000 to 10,000 (US$ 750 to 7,500).

Most disputes are resolved by conciliation resulting in a private, confidential
settlement. If the complaint is not settled by conciliation then the Race Discrimi-
nation Commissioner reports to HREQC which then conducts an inquiry into the
complaint. An inquiry is conducted in a quasi-judicial manner by hearing. The
adjudicator is usually the President or another Commissioner - the Human Rights
Commissioner, Sex Discrimination Commissioner or Privacy Commissioner. The
adjudicator’s determination is not binding on the parties, and appeal to the federal
court is necessary to enforce the recommendations. Recommendations may include
an award of financial compensation to the victim of unlawful discrimination.

The National Inquiry Into Racist Violence (NIRV)

The Race Discrimination Commissioner also has power under the RDA to conduct
investigations or hold inquiries not arising from a complaint, The NIRYV is an
example of the investigatory power intorace related issues which may not fall under
the areas providing right of complaint. As the NIRV Report explains:
The National Inquiry into Racist Violence was initiated by the Human
Rights and Equal Opportunity Commission following representations
to it about an apparent increase in the incidents of racially motivated
violence in Australia. In any society, racist violence is the most serious
expression of racism. The inquiries and investigation of racist violence
have, therefos , necessarily involved an examination of racism in our
community.,”
The NIRV found that the problem of racist violence needed to be addressed on
several levels, The report traces the history of racist violence in Australia, the
demographic history of racist violence against Australian Aborigines, people of
non-Anglo ethnic origin and people opposed to racism.
The report makes 18 findings which can be summarized as follows:
= Ragist violence, intimidation and harassment against Aboriginal people
is an endemic social problem resulting from racist attitudes and practices
which pervade public and private institutions. The problem is one of
racism in Australia rather than isolated acts of violence. (Findings 1-5.)
Racist violence on the basis of ethnic identity in Australia has not reached
the level éxperienced in other countries. Racist violence is usually perpe-
trated by young, male Anglo-Australians on the basis that the targets of
the racist intimidation and harassment are visibly different. (Findings
7-10.)
In public places, the violence is unprovoked and on a "one-off" basis,
while neighbourhood incidents are often the result of sustained cam-
paigns. (Findings 11-12.)
Public authorities, on the who;e, do not respond effectively to reports of
racist violence. (Findings 14.)

4 Homan Rights and Equal rtunity Commission, Report of National Inquiry into Racist Violence
tn Australia (Canberra: AGPS, 1991), xvii.

5 Id. a1213,219-220, 224.



The report concludes that further legislation is required in order to stem rising racist

violence” as well as ,}0 implement Australia’s obligations under the ICCPR and the
CERD Convention.

The NIRV Report and Freedom of Expression

Although the report details evidence of racial violence it contains very little
discussion about the values of protecting freedom of expression or of the arguments
made by free expression proponents that limitations.on racist speech (often a form
of political speech) could set dangerous precedents, Rather, the report focuses on
the acceptance of limitations.on freedom of expression in various contexts:
The Inguiry recognizes that this is a difficult area which requires the
striking of a balance between conflicting rights and values. The right to
free speech, for example needs to be weighed against the vatue placed
on the rights of people from different ethnic backgrounds to enjoy their
lives free of harassment or violence. The evidence presented ‘to the
Inquiry indicates that some people are deliberately inciting racial hos-
tility and particularly in the case of racist graffiti and poster campaigns, -
getting away with it. ... In recommending the amendment of the RDA
to prohibit the incitement of racial hostility, the Inquiry is not talking
about protecting hurt feelings or injured sensibilities, Iis concern is with
conduct with adverse affects on the quality of life and well-being of
individuals or groups who have been targeted because of their race. The
legislation would outlaw public expressions or acts of incitement, not
private opinions. Asin the case of defamation laws, the context, purpose
and effects of the words or material need to be considered before
determining whether or not they are exceptable under the Act. Saving
clauses should make it clear that the legislation will not impede freedom
of speech in the following forms: private conversation and jokes;
genuine political debate; a fair reporting of issues or events; literary and
other ariistic expression; and scientific or other academic opinions,
rescarch or publications,

The threshold for prohibited conduct needs to be higher than ex-
pressions of mere ill-will to prevent the situation which eccurred in New
Zealand, where legislation produced a host of trivial complaints. The
Inquiry is of the opinion that the term "incitement of racial hostility”
conveys the level and degree of conduct with which the legislation
would be concemed.

Civil Remedies

The NIRV concluded %hat resort to civil remedies was "fraught with both legal and
practical difficulties”.” In particular, it stated that:

6 id.at269.
T Id ar294,
8 ld at29

The Inquiry has found little, if any, evidence to suggest that the victims

and targets of racist violence or harassment have had recourse to

existing remedies existing at common law for general forms of inter-

ference with rights to the integrity of the person’s reputation or

property.”
The civil remedies available to victims of racial vilification include compensation
for defamation, assault, trespass and nuisance. Reliance on defamation laws in
Australia is difficult because of the costs involved in initiating civil litigation and
the time and court defays in reaching a resolution. At present defamation laws in
Australia are not uniform and are currently subject to review. Any reforms are
expected to promote greater uniformity among the states.

STATE ANTI-DISCRIMINATION LAWS

In May 1989, the New South Wales Parliament adopted the Racial Vilification
Amendment to the NSW Anti-Discrimination Act (ADA), the first law jn Ausiralia
to provide criminal and civil remedies for incitement to racial hatred.” The state
parliaments of Victoria, South Australia, Western Australia, Queensland and the
Australian Capital Territory have enacted Equal Opportunity or Anti-Discrimina-
tion Acts. None, however, contain provisions which establish civil or criminal
remedies for racial vilification.

The Tasmanian Anti-Discrimination Bill 1991, passed in the Lower House
of the Tasmanian Parliament on 15 November 1991, includes a racial vilification
provision, Section 18, which, if enacted, would create a civil cause of action for
any "public act that promotes OF eXpresses, on the ground of the race of a person
or a group of persons, hatred, 7 serious contempt or ridicule of that person or group
of persons”, '

‘Western Australia recently introduced a bill which would make racist harass-
ment unlawful. The Equal Opportunity Amendment Bill (WA) 1991, which had a
second reading on 28 November 1991, would prohibit racial harassment in the areas
of employment, education and accommodation. Racist harassment under the bill
occurs when a person threatens, abuses, insults or taunts another persen on the
ground of race and the target of the taunts reasonably believes that objecting to such
treatment wonld disadvantage him or her in employment, education or accommo-
dation.

In August 1990 the WA Parliament passed the Criminal Code Amendment
(Racist Harassment and Incitement to Racial Hatred) Act 1990, making it a criminal
offence for a person possessing and/or publishing material to incite racial hatred or
harass a racial group. Offences are limited to written or pictorial material, including
posters, graffiti, signs, placards, newspapers, leaflets, handbills, writings, inscrip-
tions, pictures, drawings or other visible representations. In September 1990 three
members of the ultra-right wing Australian Nationalist Movement were convicted
of more than one hundred offences although, as of 1991, no prosecution under the
1990 amendments had been initiated.

9 Id at277.
10 See Sharyn Ch'ang’s discussion of the Amendment in this section.



PROPOSALS FOR REFORM

The NIRV examined models of anti-racist legislation by looking at the United
Kingdom, Canada, United States of America, European civil law countries, New
Zealand, New South Wales Racial Vilification Legislation, Western Australian
Criminal Code Amendments and the former Human Rights Commission’s propo-
sals as models for new anti-racist legislation, The NIRV concloded that:

It has become necessary to take legislative action to outlaw cerlain kinds

of racist conduct, It is therefore now appropriate for Australia to take

steps to remove any qualification placed upon its ratification of the

CERD Convention and implement all obligations arising under it.

Accordingly, the NIRV recommended that the federal government withdraw the
qualifications to full acceptance of the obligations under Article 4(a) of the CERD
Convention which the government had declared when it ratified the treaty , and
that it pursue the following legislative reforms:

~ Amendment of the Federal Racial Discrimination Act 1975 to prohibit

racist harassment and incitement of racial hostility, and to provide for civil
remedies similar to those already provided for racial discrimination.
Amendment of the Federal and State Crimes Act to enable courts to
impose higher penalties where there is a racist motivation or element in
the commission of an offence.

Extension of the prohibition of racial discrimination in the enjoyment or
exercise of human rights or fundamental freedoms in Section 9 of the RDA
to cover discrimination against those who have advocated against racism
and supported anti-racist causes, and inclusion of coverage for such
advocates in any new provisions for remedies for incitement of racial
hostility and harassment.

— Amendment of the Federal Racial Discrimination Act to provide that
discrimination against or harassment of a person on account of that
person’s religious beliefs be prohibited where the religion is commonly
associated with persons of a particular race or races or of a particular
ethnic group or groups and is used as a surrogate for discrimination or
harassment on the basis of race or ethnicity,

The report also recommended changes in policy conceming education and com-
munity relations.

CONCLUSIONS

The Australian approach to dealing with racial vilification is extremely patchy in
terms of both the content of the law and the means of enforcement. There is a great
disparity between theorizing about what the law should be and what the law actually
is, There is confusion at the grass roots level as to whether acts of racial vilification
or racially motivated crimes should be treated as crimes or merely discrimination

11 Id. at 296,
12 See Annexe B for the text of Australia’s declaration en ralifying the CERD Convention.
13 NIRV Report, supra note 4, at 269-300,
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subject to civil redress, and whether these matters should be dealt with publicly or
privately by conciliation.

The disparities may be a result of inaction by victims who are reluctant to
turn to the police and are unaware of statutory remedies. The NIRV recommenda-
tions are comprehensive but represent a clear preference for criminalizing racist
speech. Australia must be wary of adopting new criminal laws where it already has
ones which will deal with the problem, More evidence is needed of the effects of
conciliation as a means of resolving racial problems. Conciliation offers a quick,
cheap and relatively simple means of resolution compared to expensive civil
litigation or public criminal action. Conciliation also provides the victims with
control over the direction and course of proceedings. It may provide more than just
financial compensation by facilitating harmonious community relations. The
"remedy” must fit the sitnation and circumstances of each incident.
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Chapter 10
AUSTRALIA: THE ROLE OF THE MEDIA IN PERPETUATING RACISM
Kitty Eggerking
RACISM IN AUSTRALIA

From the first days of white colonization racism has flourished in Austraha. As one
commentator has noted, Australian racism is of two sorts, against two distinct
groups and for two distinct purposes: ' _ .
We are dealing with two distinct, though interlocking, processes: the
firstis the colonial land grab, which dispossessed the Aboriginal peoplx?,

and which was based on physical and cultural genocide. The sccond is

the process of labour recruitment, migration and s_ettlem_ent, necessary

to provide a workforce for an emerging indusmql somety..T_h? first

process is one of destruction; the second is one of incorporation.
Throughout the 200 years of white Australian history, racism has been part of tl_:e
national culture, and the tradition continues, as two important_ reports pgbhshed in
1991 show. Both provide ample evidence of the harassment, discrimination anq the
all-too-frequent racial hatred endured by Aboriginal_ pt_:ople and migrants, particu-
latly those from non-English speaking and non-Chrls_tlan backgrounds. )

One report was issued by the federal Human Rights 'anq Equal C_)ppqnumty
Commission (HREOC) following a two-year National Inquiry into Racist Violence
(NIRV). NIRV "was motivated by a widespread community perception that racist
attacks, both verbal and physical, were on the increase” in 198.8,_1romcally th"e year
of Australia’s bicentenary, the official theme of which was "living tggether S

The other report is that of the Royal Commission into Ab_ongmal_ Deaths in
Custody (RCADIC), convened in 1987 "in response to a growing public concern
that the deaths in custody of Aboriginal people were aIl_ 100 common and [that]
public explanations were goo evasive to discount_thc possibility that foul play was
afactor in many of them".” The report found that, in seven years‘from 1980 to 1987,
99 Aboriginal people died in police or prison cust_ody, including 11 women, the
youngest of whom was 14 when she hanged herselfina cel}. The mean age of thesu;
99 people was 32; 43 of the 99 grew up away from t]wnr families, the result o
successive official policies of assimilation and integration. ' '

The multi-volumed RCADIC report portrays in great ‘d.etaﬂ and with great
empathy the patterns of discrimination, the lack of opportunities and the hopeless
circumstances of most Aboriginal people. While Aboriginal peoplie m'f\k’e up one
per cent of the population, they represent 26.8 per cent of Australia’s prison
population. According to the Commissioners, "race relations are at the heartugf the
.. deaths in custody of Aboriginal people”, and the 99 deaths must be seen "in the

1 S Castles, et al., Mistaken Identity: Multiculturalism and the Demise of Nationalism in Australia
{Sydney: Pluto Press, 1990), 16.

i i issi ] i ist Vi Australian
2 H Rights & Equal Opportunity Commission, National Inquiry Into Racist Viclence (
Gg:rl:aa;m::%t Prinﬁgg Service (AGES),'Canberra 1991}, 6.

3 Royal Commission into Aberiginal Deaths in Custody (RCADIC), Report (AGPS: Canberra, 1991},
Volume 1, 6.
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context of the radically unequal relations that operate between Aboriginal society
and the dominant non-Aboriginal society".

ROLE OF THE MEDIA

The NIRV and RCADIC reports both address the role of the media in the perpetu-
ation of racism. For NIRV the media "is central to shaping community attitudes"
and has a "significant role” to play "both in communicating and soliciting the ideas,
fears and regentments of racism and in informing and educating Australians about
each other".” While noting the media’s positive contribution "in exposing injustices
or highlighting the problems faced by Aboriginal communities” as "a most import-
ant one", NIRV characterizes the contribution of the media in race relations in the
following manner: :

The perpetuation and promotion of negative racial stercotypes, a tend-

ency towards conflictual and sensationalist reporting on race issues and

an insensitivity towards, and often ignorance of, minority cultures can

all contrié)utc to creating a social climate which is tolerant of racist

violence.

Elliott Johnston, Chairman of the Commission, on the other hand noted that there
" had been:
a very considerable change in treatment of Aboriginal people and
Aboriginal issues by much of the media over the [two-year] life of the
Commission. ... Newspapers carry many more stories about Aboriginal
achicyement, and they usually present it in quite a warm and supporting
way.
Some commentators are of «ié view that racial stereotyping in the media is a form
of institutional racism and not simply the result of the ignorance, lack of sensitivity
or actual bias of individual reporters, One Western Australian journalist wrote in a
submission to RCADIC;
Racial stereotyping and racism in the media is institutional, not individ-
ual. That is, it results from news values, editorial policies, from routines
of news gathering that are not in themselves racist or consciously
prejudicial. ... A story featuring Aboriginals [sic] is simply more likely
to be covered, or more likely to survive sub-editorial revision or spiking
if it fits existing definitions of the situation. :
We at the Australian Centre for Independent Journalism agree with this view, but
would add that the failure of individual journalists to uphold professional standards
and the industry’s ethical principles, as expressed in the Australian Journalists’
Association’s Code of Ethics and the Australian Press Council’s Principles, also
contributes to stercotyping and racism in the media. Studies of examples of racist
reporting confirm that glib news criteria, insolent disregard of their audience,
inadequate news gathering (press releases from powerful interest groups all too
often forming the main source for a story) and insufficient attention to detail and

Id., Volume 11, 154,
Id., Volame I, 355,
id., Volume I, 356.

Id., Volume 1V, 57,
Id., Volume II, 185.36.
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nuance, on both an individual and an institutional basis, are among the chief causes
of racist reporting.

MEDIA REGULATION

ial radio and television is regulated by the Australian Broadcasting
%?igll::llg}cg\BT), established by the Broadcasting Act 194}2 (Commonwez&lg;l)s,
which conducts licence renewal hearings, uphold_s broadcasting standards an !
formal procedures for complaint resolution. Spcuon 16(1)(_d) of L_he Broadcasting
Act provides that it is a function of the Australian Broadcqstmg Tnt_)unal to, amfo:lu1 g
other things: "determine the standards to be observed by licensees in respect of the

ing ... of programmes.”
broad;ausrt;l:gm tg tgig%irirective the Tribunal has set certain programme standards
which include: Interim Television Programme'S.tandard.s (ITPS), _12 September
1991 (regulating licensces of commerciat teleV{sxon_statlons); Radio Prog_ralmmg
Standards (RPS), 12 September 1991 (regulating licensees of commercia 131911
public radio stations); and Children’s Television Stapaard_s (CTS), 18 June !
(regulating licensees of commercial television stations in the transm1s§10111 ge
children’s programmes and advertisements). These program;ne.standards inclu
proscriptions against the r.ransmissimll1 of aény pr.ogiamrme which:

is likely to incite or etuate hatred against, o _ .

% l;r]atuit):)usly vilifiesl,)e gy person or group on th_e .basw of eth.mcllty,
nationality, race, gender, sexual preference, religion or physical or
mental disability ITPS 3 and RPS 3); or o o

{c} may "demean any person or group on the basis of ethnicity, nat}onaht'y,
race, gender, sexual preference, religion, or mental or physical dis-
ability” (CTS 10).

The Austra{iar(l Broadczlsting Corporation (ABC), an independent, goycrnment-ﬁl_l-
anced corporation maodelled on the British Broac!cgstmg Qorporauon {BBC), 1:;
regulated under its gwn legislation, Nonethele'ss, it is yequlred 10 lake .accougg ol

the ABT standards.” The Special Broadcasting Service, t_astabhsheq m_19 to
provide multicultural television and mulﬁlingqa_l radio services for minority com-
munities at present is held accountable by provisions comam_ed in the Broadcasting
Act, but soon will have legistative status similar to that of the ABC,

In keeping with the British tradition, the press has long resisted gm.femglrent
regulation, and instead subscribes 10 self-rcgulatu_m through the Austrahanmlt_:ss
Council (APC). The Aims, Principles and (_Iom_pla_mts Procedlllrre of the 1Aus 131}
Press Council (1989) includes the following in its charter: "The pub ication o
material disparaging or belittling individuals or groups by re_ference 0 Ll'lCl: ... race,
nationality, colour or country of origin ... isa breac_h 9f ethical st_angiards.

In addition, the Australian Journalists’ Association grepresenun g 90 per cent
of full-time journalists) is supposed to hfoldhits members in check through adjudi-

ion of alleged breaches of its Code of Ethics. -
CEmonFor res;gdents of New South Wales (_NSW) an additional avenue for corpi
plaints regarding matters of race, including against the ‘medlq, is the Racia
Vilification Amendment, discussed by Sharyn Ch’ang in this section.

¢ Australian Broadcasting Corporation Act 1983, Section 6(ii).

_QA _

COMPLAINTS AGAINST THE MEDIA

Of the sundry bodies and mechanisms charged with regulating the media and witt
redressing the grievances of the public, only the ABT and the APC publicize detail:
of resolved cases. In its 14 years of operation through 1991, the APC received :
total of 3,230 complaints, 15 per cent of which it has decided to adjudicate. OfF the
approximaicly 480 adjudicated cases, some 56 concemed the issue of race, and o
these 21 were upheld,

Clause 8 of the APC’s Principles states that "the publication of materia
disparaging or belittling individuals or groups by reference to their sex, race.
nationality ... is a breach of ethical standards”. On occasion, however, the APC has
shown that it has a limited understanding of the concept of racism. An Aboriginal
group complained to the APC over the use of the word "black” in a headline. While
noting that "care is needed in. the use of the word ’black’ to avoid any racist
connotation”, the APC stated the following as a reason for avoiding the term;

The Press Council agrees that the use of the term "Blacks" to describe

Aborigines may be inappropriate because so many Aboriginal peopls

are of mixed descent and conld not be accurately described as being black.

It should be noted that part of the Aboriginal definition of Aboriginality includes
anyone who identifies as being Aboriginal, Thus, the very act of assessing the
degree of blackness may be perceived as racist:

Hesitation on the part of the dominant culture to classify part-Aborig-

ines as Aborigines can be better understood in termsi of the racist nature

of race relations in Australia and political sirategy. !

The Australian Broadcasting Tribunal received 12,333 complaints during the
five-year period ending in June 1990. Of these, 1,860 were complaints about
racism, although it should be noted that in one year alone, 1987-1988, 1,638
complaints were lodged against one Sydney talk-back show host, Ron Casey, who
conducted a personal campaign against Asian immigration.” Removing this anom-
aly, the average number of racist complaints per year was 44, or around 2 per cent
of total complaints,

Complaints against another Sydney talk-back host, John Laws, present an
even more instructive example of how race relations are handled because Laws
challenged the ABT"s authority all the way to the High Court. In March 1987 Laws,
in eight separate programmes, commented on Aboriginal policy, culminating in an
extraordinarily rude exchange with an Aboriginal caller:

I'll tell you what, Stewart. I think that you are so typical of so many of

your race. You're belligerent, you're a bully, you're a loud mouth,

you’re ill informed and you’re plain bloody stupid.

Complaints were lodged with the ABT, and in November 1987 the Tribunal "found
that Laws had breached broadcasting standards on three days in March” and also

W0 APC, Annual Report (1989), 53.

1R Robinson, "The Politics of Identictf\l(“, in J Sherwood {(ed.), Multicultural Education: Issues and
Innovations (Perth: Creative Resear. . 1981), 127,

12 In two 1987 programmes, Casey referred to staff in Chinese restavrants as "chinks" and "weeds",
suggested that violence towards such staff was appropriate and referred to Japanese as "rotten little
slant eyed devils to the Nonth screwing us down”. The ABT found that Castiy had breached Radio
Programme Standard 3 (RPS 3} in both programmes and ordered that all of his future broadcasts
were 1o be subjected to a 10-second time?ag fore dgoing to air, with a senior journalist having the

Powet to censure Casey’s material by pressing a "dump button” before any potentially offending
material could be broadcast.
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announced that it would conduct an inquiry. In February 1988 Laws launched an
appeal against both decisions under the Administrative Decisions (Judicial Review)
Act in the federal court, which found in favour of Laws. The ABT appealcfgl to the
fall bench of the federal court, which overturned the earlier decision. ” Laws
sought, and was granted, leave to appeal to the High Court, which dismissed the
appeal in July 1991,

Following the High Court’s decision, the ABT again announced an inguiry,
calling for submissions on how to deal with Laws. The President of the NSW
Anti-Discrimination Board sought leave to intervene in the ABT inquiry on the
ground that breach of RPS 3 created the elfments of an offence under Sections 20C
and 20D of the Anti-Discrimination Act.'* In November 1991, a federal coyrs held
that the President did not have standing to intervene in ABT proceedings. ~ This
case illustrates the problem of numerous regulators in overlapping fields; itistobe
hoped that, in time, their roles will be clarified and their actions better co-ordinated.

CONCLUSION .

The Press Council does not believe that it is the press’s function "to educate society
on what is politically correct”, and its chairman, David Flint, further argues "that
an accounting body cannot direct the press towards what jt believes to be a
politically correct agenda, however noble, however sincere”.'® Yet, clearly, as the
outcry against Ron Casey shows, the community at large is tired of ill-informed
and racist outbursts. Perhaps society is in a position to educate the media. It is no
longer acceplable to insist on blanket freedom of expression; that expression must
be qualified and balanced against other, sometimes competing, rights and obliga-
tions, in this case the right to be free from racial vilification and defamation.
Professor Flint’s fears of an omnipotent “accounting body" are clearly unfounded
if the ABT’s approach to inquiries and complaint handling is any indication,
Regutation through an official body atleast guarantees access 1o the courts, whereas
anyone wishing to pursue a complaint through the APC must waive his or her right
to legal action, An umbrella “accounting body", however, does not need to be a
statutory body. What is necessary, from the public’s point of view, is that there be
one body to deal with complaints quickly and effectively.

The Australian Centre for Independent Journalism is currently developing a
training manual which will discuss and re-evaluate issues of professionalism as
well as aleri journalism students and young journalists (o Australia’s cultural
diversity and to the different issues and problems confronting minority groups. By
such means we hope to nurture a new generation of journalists, though we are also
keenly aware of the need to encourage editors and other senior personnel to
re-assess their practices. We are encouraged in this endeavour by the fact that both
the NIRV and RCADIC reports, released subsequent to the commencement of our
project, recommend the inclusion in journalism courses of issues of cultural
diversity.

13 See Laws v. ABT (1988) 81 ALR 372; (1990) 93 ALR 735.
14 See Sharyn Ch*ang’s discassion of Sections 20C and 20D in the following essay.
15 lll'g;rlls v. Australian Broadcasting Tribunal, decision by Mr Justice Davies, unreported {22 Nov.

16 APC Newsletter (Aug. 1991), 3.
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Chapter 11

LEGISLATING AGAINST RACISM:
RACIAL VILIFICATION LAWS IN NEW SOUTH WALES'

Sharyn Ch’ang

INTRODUCTION

The Anti-Discrimination (Racial Vilification) Amendment Act No 48 of 1989
(hereafter "Racial Vilification Amendment") came into operation in New South
Wales on 1 October 1989 as an amendment to the Anti-Discrimination Act 1977
(NSW) (hereafter "the Act"). It was the first law in Austratia to declare vilification
on the ground of race to be unlawful. Serious racial vilification is made a criminal
offence and less serious acts are made subject to civil or administrative remedies,
Until adoption of this Amendment, victims of racial viliﬁczation in Australia had
no specific remedy under any state or Commonwealth laws.

In Australia, where multiculturalism_is a declared policy of, and publicly
z.idvocated by the Australian government,” racial conflict of whatever cause is
incompatible with such policies and contrary to the aim of maintaining law and
order in society. In recognition of this, and in the wake of Australia’s increasing
racial, ethnic and cultural diversity resulting from ongoing immigration pro-
grammes, the primary intention of the NSW government’s introduction of the
Racial Vilification Ame=dment was for the provision of appropriate remedies to
redress racially vilifying conduct in the short and longer term, and reinforce the
concept of the social unacceptability of racial vilification.

The debate concemning the introduction of the racial vilification law was
predictably controversial. Despite the bipartisan support for the bill and the con-
si§tcnt backing from racial, ethnic, Aboriginal, Jewish, Islamic and Asian organiz-
ations, it took nearly two years to finalize and pass into law, During this time, the
antagonists challenged the philosophy of "legislating” against racism, and ex-
pressed their fear concerning the infringement of free speech. The resulting
amendment is therefore the product of extensive political and social consultation.

Two years have passed since the introduction of the Racial Vilificatio
Amendment in NSW. Other states in Australia are following NSW’s initiative,

1 The assistance of the NSW Anti-Discrimination Board is gratefully acknowledged. However, the
views expressed are solely those of the author,

2 Other Australian laws provide remedies for racial discrimination, e.g., Anti-Discrimination Act 1977

(DNngn) ?ind Iimallg!%l‘s%ﬁrsnwguond%cl 197}51 (Cih [Comnf}onwealih}g: for indi:;id:;l defamati%n, e.g.
ation Act : and for such crimes i ition, e.g., Secti

B A L i rimes as offensive language and sedition, e.g., Section

3 "Multiculturalism" is a.com?lex social and policy concept connoting both a description of Australian
society and a prescription of how Australians ought to behave. It is relatively recent policy, defined
in the National Agenda for a Multiculiural Australia published by the Departmen of the Prime
Minister and Cabinet, Office of Multicultural Affairs SAGPS 1989). The Agenda includes three
aspects: cultural identity, social justice, and economic efficiency.

4 John Dowd, then At -Gi 1 for NSW, d Readi islati
T ﬁ;;ne 9893)1:1era or Second Reading Speech, Hansard, NSW Legislative

5 See discussion by Kate Eastman of various state laws and proposals, in this section .
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and the federal government is similarly considering recommendations regarding
the enactment of national provisions outlawing incitement io racist violence and
racial hatred.

On 6 November 1991, the NSW Premier, Nick Greiner, announced a formal,
high-level, state government inquiry into the effectiveness of the Racial Vilification
Amendment. While a comprehensive assessment may thus be expected in the near
futare, it is possible at this time to make a preliminary assessment of effectiveness
and possible inadequacies based on data collected by the NSW Anti-Discrimination
Board (ADB) and interviews with various officials.

This study, first, provides a snapshot of the current social and race relations
climate in Australian society at large, which makes clear the timeliness and social
relevance of the Racial Vilification Amendment. Second, the objectives of the
Amendment as stated by the NSW government during the debate on its adoption
are outlined, and the provisions of the legislation within the framework of the
ADB’s complaint determination process, described. The success of the legislation
in fulfilling the government’s objectives is evaluated, and Yuestions of interpreta-
tion and possible ambiguities of the legislation are discussed. Based on ADB data,
this study also discusses the category of offender against which the greatest number
of racial vilification complaints have been lodged in the first two years of operation
of the racial vilification law, namely, the media. Lastly, an attempt is made to
address the important but contentious issue of balancing the right to freedom of
speech against the protective role of the law which must also ensure the individual’s
right to a dignified and peaceful existence free from racist harassment and
vilification.

RACIAL VILIFICATION - IS THERE A PROBLEM?

Tt is not within the scope of this study to examine the necessity of the NSW racial
vilification law. Such an investigation was conducted by the NSW govemnment
which found that a need did exist. A citizen’s perspective is provided by Betly
Hounslow of the NSW Public Interest Advocacy Centre:
The resilient old roots of prejudice and destructive nationalism are being
fed by many streams - by the agendas of the New Right and the Old
Right, and the spread of certain forms of extremely conservative fun-
damentatist Christianity. We arc witnessing a resurgence in neo-Nazi
activity, including the crudest forms of racism being directed against
Asian and Jewish people. The League of Rights is still extremely active
especially in rural areas, promoting racial theories similar to those of
the Nationalist Government of South Africa or the former Nazi regime
- of Germany, opposing non-white immigration and fanning the flames
of homophobia, anti-Semitism and nationalism ....
The leaders of these forces are well organized, They have developed
an extensive network of political, religious and social groups, putting
out vast quantities of material and investing lots of time and encrgy at
grass roots level to convince people that their warped vision and ideas

6 See Australian Law Reform Commission, Discussion Paper 48, Multicilturalism: Criminal Law
gday 1991), (x)-(xi) and Part 4, 32-45; and Human Riglfn)ts and Equal Opportunity Commission,
g

nort of National Inguiry into Racist Violence in Australia, hereafier "NIRV Report
{AGPS:Canberra, 1991).

are rational and relevant to our time. When the more respectable

purveyors of subtle forms of racism (the Howards, Ruxtons, Morgans

and Bl.g’ineys) are added to this landscape, the picture looks grim

indeed.
Concerning the more extreme manifestations of racist activity, the 1991 National
Inquiry into Racist Violence in Australia conducted by the Human Rights and Equal
Opportunity Commission concluded that while sericus racist violence is not an
endemic problem in Australia, the social conditions which give rise to racially
motivated violence and incitement to hatred must be confronted before they
become significant threats to society. The Inquiry recommended that "changes to
our laws and institutions and in community attitudes should occur now, before our
problems become serious ones”,

THE OBJECTIVES OF THE RACIAL VILIFICATION AMENDMENT
After several attempts at formulating suitable amendments, in December 1988 the

NSW government published draft legislation and a Discussion Paper on Racial
Vilification and Proposed Amendments to the Anti-Discrimination Act 1977, The

“key objectives of the draft legislation were:

to provide redress for victims of serious forms of racial vilification - not
covering frivial matters such as racist jokes; .

to provide protection for members of all racial and ethnic groups - not just
minority groups as was initially recommended in the first draft of the
legislation;

1o balance the conflict of rights - the right to free speech and the right to
a dignified and pea\eful existence free from racist harassment and vilifi-
cation; o

to provide a first line of redress for racial vilification- by means of
conciliation and education in order {0 promote a quick and harmonious
resolution of complainis;

to prosecute criminally only serious racially offensive conduct;

to maintain a clear distinction between the functions of conciliation and
prosecution during the adjudication process; and

to utilize the existing structure for investigation and conciliation of
complaints under the Anti-Discrimination Act. It was considered that the
unique experience of the ADB in the area of racial discrimination gener-
ally, and the likelihood that most instances of racial vilification would
come first to the attention of the ADB, that the ADB’s direct involvement
was both logical and essential. :

7 ]1395{90)unslow, "The New Racial Vilification Législation in NSW", 139 Civil Liberty 3 (Christmas

& NIRYV Repor, supranote 3,
9  A"minority group" was defined in an earlier draft of the bill to be constituted by race orthe possession

1311 co;}r}"nslgn of linguistic, religious, social or caltural features, according to John Dowd, supra note
, at .
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RACIAL VILIFICATION - AN OVERVIEW OF THE NSW LEGISLATION

Reflecting the NSW government’s objectives outlined above, the 1989 Al_nendm_er}t
to the NSW Anti-Discrimination Act 1977 established two causes gf action: a civil
action rendering vilification on the ground of race unlawful (Section 20C), and a
criminal offence of serious racial vilification (Section 20D).

Section 20C: Elements of an Unfawful Act

Section 20C(1) of the Act declares: )
It is unlawful for a person, by a public act, to incite hatred towards,
serious contempt for, or severe ridicule of, a person or group of persons,
on the ground of the race of the person or merpbers of the group.
Section 20C(2) exempts certain activities and provides that the following are not
unlawful: ‘ )
(a) a fair report of a public act referred to in sujbsech_on gl); or -
(b) a communication or the distribution or dlsscn}matlon of any matter
comprising a publication referred to in Division .3 of Paq 3 of _the
Defamation Act 1974 [absolute privilege] or which is otherwise subject
to a defence of absolute privilege in proceedings for defamation; or
(c) a public act, done reasonably and in good faith, for acadfzmlc, artistic,
scientific or research purposes or for other purposes m the public
interest, including discussion or debate about and expositions of any act
or matter. )
In order for an action to be. R)rotected on one of these grounds it must be done
reasonably and in good faith. _ )

The government explained that the Section 20C(2) exceptions were mpluded
“to achieve a balance between the right to free speecitll and the right to an existence
free from raciat vilification and its attendant harms”,”” However, some cntics views
these exceptions as an overly liberal compromise which favours freec;lom _qf spet;ch
at the cost of considerably diminishing the protective benefit the racial vilification
legislation could potentially confer. '

Section 20D: Elements of a Criminal Offence

Section 20D(1) declares: )

A person shall not, by a public act, incite hatred towards, serious
contempt for, or severe ridicule of, a person or group of persons on the
ground of the race of the person or members of the group, by means
which include

(a) threatening physical harm towards, or towards any property of, the
person or group of persons; or

(b) inciting others to threaten physical harm towards, or towards any
property of, the person or group of persons.

10 Id. at 7490.
11 Id.

The maximum penalties for violating Section 20D(1) are: for an individual, 10
penalty units (1 penalty unit = A$100/US$77), 6 months’ imprisonment or both;
and for a corporation, 100 penalty units.

The obvions differences between Section 20C and Section 20D are the
additional element of a threat of or actual physical harm to a person(s) or property;
the requisite element of intent for the Section 20D criminal offence; and the lack
of any statutory defence against an offence for serious racial vilification.

In keeping with the aim of the legislation to prosecute criminally only very
serious offensive conduct, and to maintain a clear distinction between the functions
of conciliation and prosecution, a person cannot be prosecuted for an offence under
Section 20D(1) without the consent of the Attorney-General of NSW (who may
delegate his power of consent to the Director of Public Prosecutions for NSW) upon
reference by the President of the ADB. If a decision is made by the President to
refer a matter to the Attorney-General, the President must immediately advise the
complainant of his or her right to request the President to refer the complaint to the
Equal Opportunity Tribunal (EOT) for judicial determination. From this point, the
ADB can play no part in the prosecution process and is limited to an advisory and
reporting role.

Determination of a Racial Vilification Complaint: Conciliation, Civil
Action or Prosecution

Determination of a racial vilification complaint is generally a multi-step process.

Following receipt of a written complaint from a person (or representative
body on behalf of a named person) of a vilified racial group, the ADB President
first conducts an invesiigation into the complaint (pursuant to Section 89). The Act
gives no guidance in defining an investigation, nor does it grant the ADB any
special powers, for instance, to compel the production of documents or the giving
of statements under oath.~ However, investigative activity has been understood to
include checking whether the complaint is covered by the legislation; deciding
whether the allegations of racial vilification can be substantiated; and then, if
appropriate, obtaining witness statements, informing the respondents (if identifi-
able} of the aller%ations of racial vilification and seeking the respondents’ reply to
the allegations, : :

After this initial investigation, but prior to any attempt to resolve the com-
plaint by conciliation, ™~ Section 89B(1) of the Actrequires the President to consider
whether an offence may have been committed under Section 20D.

1f the President considers that the evidence does not support a criminal charge
and that the complaint may be resolved by conciliation, the President must endeav-
our to conciliate the matter (Section 92(1)). If a complaint cannot be resolved by
conciliation, or any conciliation atternpt is unsuccessful, the President must refer

12 ?91;413;1(, "Is Conciliation of Racial Vilification Complaints Possible?”, Without Prejudice 5 (June

13 Information obtained in discussion with Nancy Hennessy, Senior Legal Officer, NSW
Anti-Discrimination Board (November 1991).

14 Conciliation is the name given to the general process of settling conflict by bringing disputing parties
together 1o reach a voluntary and mutually satisfactory agreement.



the complaint to the EOT together with a report relating to any inquiries made by
the President into the complaint (Section 94).

If at any time during the consideration of a complaint by the President or the
EOT, the complaint is considered to be “frivolous, vexatious, misconceived,
lacking substance, or for any other reason should not be entertained”, the President
or the EOT has the power to decline or dismiss the complaint (under Section 90(1)
or Section 111(1)).

It is notable that during the period from 1 October 1989 to 30 June 1991,
although 781 written complaints of unlawful racial vilification were lodged with
the President, none were referred by the President to either the EOT for civil
adjudication or to the NSW Attomey-General for criminal prosecution,

If the President considers that an offence may have been committed under
Section 20D, the President must refer the complaint to the Attomey-General for
NSW (Section 89B(2)). Such referral must be made within 28 days of receipt of
the complaint (Section 89B(3)). Once a referral to the Attorney-General 1s made,
the President may not endeavour to resolve the complaint by conciliation. However,
the President is required to notify the complainant of the referral to the Attorney-
General and of the complainant’s right to require the President to refer the complaint
to the EOT for civil adjudication. The EOT may stay an inquiry into the civil
component of the complaint until any proceedings for the alleged criminal offence
have been completed.

If the Attorney-General decides to prosecute, the case is decided summarily
by asingle magistrate of a local court (Section 125). If the Attorney-General decides
10t to prosecute, the civil component of the complaint is referred back 0 the EOT
for civil adjudication.

After holding an inquiry into a racial vilification complaint, if the EOT finds
the complaint substantiated, the EQT has the power to order the respondent to:

= publish an apology in respect of the complaint; and/or

— publish a retraction in respect of the complaint (pursuant to Section
113(b)(iiia)); and/or
develop and implement a programme or policy aimed at eliminating
~ unlawful discrimination (pursuant to Section 113(b)(iiib}); and/or

— pay damages to a complainant, with an upward limit of A$40,000 (Sec-

tions 113(2) and (3}). '

Where either a retraction and/or an apology are ordered, the EOT may also give
directions conceming the time, form, extent and manner of publication. The
intention underlying the terms of such power is to allow the EOT to tailor its orders
to the perceived needs and resources of the respondent and centribute to the public
education aim of the racial vilification legislation, The EOT’s power to direct how
damage awards, if any, are to be applied, for instance, funding of an education
programme, also ensures that the social educatign function of the legislaticn is not
lost by awarding large damages to individuals,

The scope and flexibility of the remedies for racial vilification are very similar
to some of the current and previous recommendations concerning remedies for
defamation as reviewed by various Australian federal and state law reform bodies.
For example, in 1979, the Australian Law Reform Commission recommended that

15 NSW Government, Discussion Paper on Racial Vilification and Proposed Amendmenis to the
Anti-Discrimination Act 1977 (December 1988), 4.

Fatal

court-ordered corrections - which would enable a judge to specify the content and
Qetails of the time, form, extent and manner of publication of the correction - b
mc!uded_ as a discretionary remedy in a defamation proceeding. In 1991, a join
review of defamation laws by the Attomeys-General of Queensiand, New Soutt
Wales ?nd Victoria proposed court-recommended correction statements as ar
alternative tp the rising levels of monetary damages frequently awarded in defama
tion cases.” It was acknowledged that "correction statements promptly inserted o
broadcast by a publisher may be very effective in partially, or even in some case:
fully, restoring reputation and assuaging damaged feelings”,

The NSW Defamation Bill 1991 now incorporates a proposal for court-rec
ommended correction statements. Given the similar nature of damage arising from
defamation and racial vilification - namely, injury to reputation - the convergence
in approach to remedy is a welcome recognition of that similarity.

ANALYSIS OF THE ELEMENTS OF SECTIONS 20C AND 20D

In addition to the arguably broad exceptions in Section 20C(2), there are severa
other preconditions which must be satisfied before alleged acts of racial vilificatior
will be found unlawful or criminally sanctionable. The following comments are
equally appticable to both sections 20C and 20D.

What Constitutes a "Public Aét"?

The alleged act must be a "public act”, defined in Section 20B of the Act to include

(a) any f_orm of communication to the public, including speaking, writing,
printing, dislaying notices, broadcasting, telecasting, screening and
playing of tapes or other recorded material; and

(b) any conduct (not being a form of communication referred to in para-
graph (a)_) observable by the public, including actions and gestures and
the wearing or displaying of clothing, signs, flags, emblems and insig-
nia; and '

{c) the distribution or dissemination of any matter to the public with
knowledge that the matter promotes or expresses hatred towards,
serious contempt for, or severe ridicule of, a person or group of persons
on the ground of the race of the person or members of the group.

'I_"he_ conduct encompassed by the racial vilification law is clearly intended to be
hrguted to “"public” acts and does not include communications or other conduct ir
private, such as over-the-back fence or telephone communication between twe
mdmduqls. However, despite the apparent detail with which "public act" is
deﬁnc?d, its coverage remains ambiguous due to the law’s failure to define the wor(
"public”. There are at least three possible interpretations.

The broadest interpretation of "public” would include communication o
conduct heard or witnessed by a third person (who arguably must be of a differen
race to the person being vilified, see below) in a private environment, e.g., at ¢
person’s home. Aliematively, such communication or conduct must be before ¢

16 Atomeys-G al of fotort N . N
Paper Ayo‘Ze(JllgrQ i) '0 Queensland, NSW and Victoria, Reform of Defamation Laws Discussior

17 Id. at para 7.1.



third person, but not in a totally private setting, e.g.,ina restaurant. Third, "public”
may require the communication or conduct to be to the public at large, e.g., tl}e
soapbox preacher in the public park. Publications and i?roadcasts by_ the media
obviously fall within the category of public acts, while conversations solely
between neighbours do not.

Based on ADB data, over the 21 month period from 1 October 1989 to 30
June 1991, the second most identifiable source of offender against whom racial
vilification complaints were lodged (the first being the media, disgussed belpw) are
complaints classified by the ADB as arising in the context of neighbour disputes.
Complaints in this category accounted for 12 of 72 (16.6 percent) of the written
complaints in the first nine months (Period 1) of the Amendment’s operation (c_)ral
complainis were recorded only beginning with Period 2). N_clghbour complaints
increased to 20.2 percent (19 of 94) of the written complaints in the next 12 mqnths
(Period 2), and accounted for 47 of the 314 oral comp]ail}ts (thq largest single
category, with only 36 oral complaints made against the me-_dla). This represents an
increase in the incidence of neighbour complaints from Period 1 to Peried 2 which,
if the trend continues, may warrant closer examination.

It is not assumed that all these complaints have in fact been accepted by the
ADB as falling within the ambil of racial vilification, However, Phe President is
duty-bound 1o investigate all written complaints and it would be of interest to know
how these complaints have been handied. Have they been withdrawn by the
complainant, declined " or conciliated by the President, or handled otherw;se‘.? )

Such information was not available at the time of writing, However, 1t is
understood that most complaints falling into the Neighbour Disputes. category have
been declined by the President pursuant to Section 90(1) on the basis that they are
lacking in substance.” Thisis partly because, in neighbour dispute cases, "the racial
taunts and abuse often flow during heated arguments about something ott_ler than
the racial background of the protagonists”, for instance, the overhanging tree
branches, smoke from the barbecue next door or water run-off from the property
up the street.” Such complaints are therefore unlikely to fall within the "on the
ground of race"” element of the causes of action, While there have becr} no judicial
decisions in relation to racial vilification, it has been held in relation to other
disputes that "on the ground of" means that the actionable consi_deration (race) must
have a "proximate bearing” on the act charged as discrimination. Moreover, race
must have a "causally operative effect upon the decision to commit or the comit-
ting of the act of discrimination”.”" The legislation therefore appears 1o require the
identification of race as a primary cause of the racial vilification complamt._ )

A second difficulty with the Neighbour Disputes category of complaints is
that even if the complaint discloses a racially vilifying act, the act often occurs
between two individuals outside the presence of any third person or pf any third
person of a qualifying status (that is, of a different race to the person vilified). The
ADB has no authority to pursue complaints of such nature.

18 "Declined” means that the President is satisfied that the complaint is frivolous, vexatious,
misconceived, lacking in substance or for some other reason should not be entertained.

19 Nancy Hennessy, supra note 13 (November 1991).

20 S Mark, supra note 11,

21 Director-General of Education & Anor v. Breen & Others (1984), EOC 92-013, No. 75,429 (Street,
.
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Complaints falling into the category of Neighbour Disputes are therefore
frequently candidates for referral by the ADB to Community Justice Centres (CJC)
for resolution. CJCs provide an aliernative to court adjudication . They deal with
minor criminal or civil disputes by medication, When a complainant has not yet
been through a local CJC, this may be a satisfactory alternative. However, in those
instances where the CJC has failed (o resolve a problem and a complainant then
seeks redress via the offices of the ADB, the complainant will find that there exists
no satisfactory legal remedy,

Although the government purpose excluded trivial acts of racial vilification
when delimiting the objectives of the racial vilification law, given the apparently
high incidence of complaints in the Neighbour Disputes category, does this lack of
remedy reveal a shoricoming of the amendments? At the very least, the data
discloses an area of soctal conflict which warrants consideration as to the efficacy

of some remedial action. The NSW government enquiry could usefully research
and address this question.

Incitement

In addition to being "public”, an act, o constitute vilification, must "incite” hatred
of or contempt for the complainant. At least one other person must be present of a
different "race” than the potentially vilified complainant who might be incited to
hate the race of the complainant. There is otherwise no cognizable damage or canse
for compensation,

Thus, if racially vilifying statements were made by one person to, say, twenty
people of the same "race" in a public park, therefore meeting the "public act”
criterion, unless one accepts an argument that a person can be incited to hate his or
her own race, there is again no sanctionable act of racial vilification,”® Such an
interpretation poses a severe constraint upon the potential of the Amendment and,
accordingly, some critics urge that merely expressing hatred towards a person or
group of persons on the ground of race should be punished as well as acts which
"incite” or "promote” hatred. Indeed, Sections 20C and 20D of the original draft
Anti-Discrimination (Amendment) Bill 1989 made it unlawful for a person, bya
public act "to promote or express hatred towards ..." rather than "incite hatred
towards ..." This more broadly defined activity of "promoting or expressing” racial
hatred would overcome the requirement of incitement of a third person of a different

race than the complainant, without changing the spirit, purpose and operation of
the racial vilification law.

Severity of the Racial Vilification

A third prerequisite for legal action is for the public act to incite "hatred towards,
serious contempt for, or severe ridicule of" the complainant. The severity of the
racial vilification required to constitute even a civil wrong reflects the government’s
intention not "to cover matters of a trivial nature”, However, it is not clear what
degree of severity is in fact legally redressable. Racial jokes, said with the light-
heartedness of socially undiplomatic people, were not within the contemplation of

22 J Seeman, *Racial Vilification Legislation and Anti-Semitism in NSW: The Likely Impact of the
Amendment”, 12 Sydney Law Review 596 (1990),



the legislation, At the other extreme, racially vilifying acts with a likelihood of
inciting or threatening violence are clearly covered.

Severity, and its varying degrees, is obviously subjective, and the context of
the public act is therefore important. Factors to be considered include the place
where the act occurred, what was said or done before and after the act, the general
social environment (for instance, during the Gulf crisis in 1991, there was an
increase in the number of reported complaints); and the style of the language or
flamboyancy of the conduct (for instance, one would expect cartoons and humorous
articles to be less likely to constitute racial vilification than blunt editorial comment,
but this may depend upon the depiction in the cartoon and even its juxtaposition 1o
other material in the publication). ,

"Race" - A Contemporary Definition

An understanding of the breadth of the meaning of "race” is pivotal 10 the cause of
action for racial vilification. Summarizing the essence of the complicated defini-
tional problem, Colin Tatz, Professor of Politics at Macquarie University explains:

acts committed against groups because of their religion, ethnic origin

or culture are of the same order and species of behaviour as acts

committed in the name of race. Race-ism is a common and intuitively

understood term. It comes more easily off the tongue than ethnic-ism,

cultural-ism, religions-ism, tribal-ism. It is vital that we do not confine

the concept and practice of racism to action_involving only people of

different physical (that is, anatomical) races.
Section 4 of the NSW Anti-Discrimination Act 1977 broadly defines "race” as
including "colour, nationality and ethnic or national origin”, This definition roughly
follows that set forth in the CERD Convention, namely, that "race” includes
"colour, descent, or national or ethnic ori gin".24 While Section 4’ ambit is broad,
concern has been voiced that it may not include what has been referred to in the
1988 Discussion Paper on Racial Vilification as "ethno-religious” groups. How-
ever, both John Dowd, the then-Attomey General of NSW, and Steve Mark, the
ADB President, were of the opinion that precedents from New Zealand and Great
Britain, ruling that Jews are to be recognized as a "race” for DUIPOSES of protection
against racial discrimination and incitement, should be foliowed.

Moreover, the Human Rights Commission has stated that, in cases where
"race" may be at issue, it is likely that a conglainant’s genuine self-proclamation
of racial or ethnic origin would be accepted.

Individual and Group Racial Vilification

Unlike defamation law which protects the reputation only of individuals, the Racial
vilification Amendment recognizes attacks upon "a person or group of persons”.

23 C Tatz, "The Evil of Racism", 15 Australiagn Jowrnal of Forensic Science 67 (1983).

24 See EW. Vierdag, The Cancbipr of Discrimination in International Law with Special Reference to
Human Rights (The Hague: Martinus Nijhoff, 1973), 90.

25 See King-Anself v. Police [1979] 2 NZLR 531; Mandla v. Dowell Lee [1982] 3 WLR 932, on appeal
[1983]1 2 WLR 620.

26 Human Rights Commission Annual Report (1981-1982), 44-45,

Section 88 of the 1977 Act allows a "representative body” to lodge a complaint on
behalf, and with the consent, of an individual or individuals of the racial group
concerned (discussed below).

The "of the racial group concermned” requirement for lodging a complaint
means that only a member or members of the vilified racial group may lodge a
complaint. The Crown Solicitor’s Office has reportedly advised the ADB that
Section 88(1) does not require that complaints be filed by, or on behalf of, the direct
"victim" of racial vilification; the complainant must merely be a member of the
vilified racial group.”’ However, this condition automatically precludes persons of
a non-vilified racial group, who may well be affronted or offended by racist acts,
from directly benefiting from the Racial Vilification Amendment. Indeed, the ADB
has received some complaints and inquiries from individuals about racially offens-
ive "public acts", e.g., racially vilifying posters in a public place, but because such
complainants were not of the racially vilified group, the ADB had no formal
anthority to investigate the complaint, This appears somewhat conirary to the spirit
of the racial vilification legislation which was enacted to educaie the public and to
reduce racial tension in society.

The Australian L%w Reform Commission (ALRC), in its 1979 report on
defamation and privacy, 8 was unable to arrive at a unanimous view on the question
of group defamation. While the Commission received a number of submissions
from ethnic community groups in favour of a proposal for allowing group defama-
tion, and two members of the Commission supported a provision for permitting
member of a group to obtain an order for correction, declaration or injunction (bu!
not damages) in respect of group defamation, the Commission’s final view ir
relation to group defamation was that the advantages of sanctioning generalizec
racial slurs and the educative value of legislation did not outweigh the difficultie
of providing an apt remedy and the risks of abuse of the law by feuding racial o
religious groups.

The provision of a representative complaint mechanism for racial vilificatior
is therefore relatively innovative. While it is clear that the majority of verbal anc
written racial vilification complaints received by the ADB have been lodged br
individuals, a number of written complaints have been lodged by representativ
bodies (although the ADB was unable to provide the precise numbers).

The inclusion of a mechanism enabling organizations to file representative
complaints was predicated on the assumption that many individuals lack th
confidence to complain directly to a government organization, particularly inracia
vilification cases, where individuals may be hampered by difficultics with th
English language and may be further deterred by the often intimidating nature ¢
racial vilification. These potential complainants often need the assistance ofzghei
own community organizations to aid them in the complaint making process.

While this assumption was reasonable, the apparently low incidence C
complaints lodged by representative bodies raises several questions: for exampls
do potential and actual individual complainants know that their complaint may b
lodged by a representative body? Are such organizations in fact able to assist th

27 NSW Anti-Discrimination Board, Racial Vilification Policy Document (15 July 1991).
28 ALRC, Report No. 11, Unfair Publication: Defamation and Privacy (1979).

29 Discussion Paper on Racial Vilification, supra note 14, at 4.
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individual complainant when approached to do so? Are the few complaints that
have been lodged so far by representative bodies seen to be of a more severe nature
than those lodged by individuals? Are complaints lodged by representative bodies
more likely to fall within the ambit of the Act and therefore more likely to be
conciliated or prosecuted, rather than declined or withdrawn? With appropriate
data, answers to these questions may provide some insight into the success or failure
of representative complaint procedures,

The Section 20C(2) Exceptions

There are three categories of acts which are exempted from civil liability. The first
is a "fair report of a public act”. The ADB’s advice is that "to be fair, the report
must be free_from embellishment or comment that could itself amount to racial
vilification”.

Arguably, the obvious subjectivity inherent in such a notion of "fairness”
provides considerable room for the media to report without close attention to the
potential for promoting negative stereotypes and inciting ridicule or contempt.

The second exemption from the racial vilification provisions extends to any
publication which is entitled to an absolute privilege, a concept imported from
defamation law. All statements made in the course of parliamentary or court
proceedings and all documents submitted to, or published under the authority of,
parliaments or courts, are accorded absolute privilege and thus may not form the
basis of an action for racial vilification. This exemption is not controversial.

The third exception broadly excuses racially vilifying public acts if such acts
arc done "reasonably and in good faith" for "academic, artistic, scientific or research
purposes”, or "in the public interest”, The press urged adoption of this exemption
as being necessary to protect comment and opinion by journalists as well as by
persons interviewed.

Concern has been expressed that the first and third exemptions are so broad
that many of the most insidious forms of racist expression could escape the ambit
of the law by canny legal argument.

Is There a Requirement of Intent?

Section 20C does not include an express requirement of intent to incite hatred,
contempt or ridicule. However, where the alleged vilification involves distribution
of materials to the public, under Section 20B the distributor must have knowledge
of the nature of the materials’ contents. Section 20B clearly was intended to exempt
innocent distributors such as newsagent proprietors and letterbox delivery workers.

In contrast, Section 20D(1) expressly require proof of intent to commit the
offence of serious racial vilification,

30 fgggsw Anti-Discrimination Board, Racial Vilification - Key Points for Media Personnel (August

31 Aaustralian Press Council, Submission on Racial Vilification to NSW Government (April 19893, It is
appreciated that on occasion, a journalist or broadcaster may have little or no control over statements
made by interviewees in live-io-air interviews. In such cases, the mere broadcasting of a racially
vilifying statement would constitute a "public act" by the broadcasting station, but may reasonably
fall within the Section 2QC(2t)(C) exception. This ‘would not, of course, exempt the individual
interviewee from prosecution for racial vilification,

Efficacy of Criminal Sanctions

The absence, so far, of any criminal prosecution for racial vilification in NSW raises
two obvious questions. Have there been no complaints of sach severity to warrant
criminal prosecution? Or does the legislation set a threshold of proof which is so
high that convictions would not be possible even in serious S?SCS?

From discussion with the ADB’s Senior Legal Officer™ it appears that there
have been at least some cases which, on their facts, would constitute serious racial
vilification. The main reasons for the lack of criminal prosecution include the
complainant’s unwillingness to participate in the prosecution of the offence,
inability to identify the offender, or pursuit of an action for assault or other criminal
offence instead of racial vilification.

Prior to enactment of the racial vilification law, certain ethnic community
organizations argued that only criminal sanctions would satisfactorily curtail racial
extremists. However, widespread concern for the preservation of civil liberties in
general and freedom of speech in particular, led the ADB to conclude that if only
criminal sanctions for racial vilification were available, a community backlash
would likely result.

Summarizing the experience of the United Kingdom, New Zealand and
Canada, where racial vilification is treated as a criminal offence only, the ADB
stated that: "present enforcement problems, particularly where complaints are
investigated by the police, lead to a tendency towards narrow interpretation by the
courts; and reveal a general reluctance to convict.

It is too early in the operation of the legislation to pass judgement as to the
effectiveness of its criminal provisions. Although racial viclence or the threat of
such violence appropriately comes within the ambit of the criminal law, the absence
of referrals to the Attorney-General over the last two years highlights questions
about relevance and efficacy of the criminal provisions.

In light of the Australian Law Reform Commission’s current inguiry into
whether the Crimes Act 1914 (Cth) should be amended to create an offence of
incitement to racial hatred and racist violence, and ongoing consideration of the
introduction of racial vilification laws in other Australian States, a more detailed
analysis of the reasons why criminal prosecutions have not ensued from complaints
lodged with the ADB should be undertaken.

RACISM AND THE MEDIA

Despite the controversy surrounding the introduction of the 1989 Racial Vilifica-
tion Amendment, there was widespread consensus that acts of racial vilification
and hatred should be condemned. Even the voices of opposition to the bill, such as
the Anstralian Press Council (APC), vigorously supported the "widespread com-
munity consensus that racial vilification or incitement to racial hatred is a serious
matter and an infringement of the right of all citizens 10 a dignified and peaceful
existence free from harassment and vilification,"

32 Nancy Hennessy, supra note 12.

33 NSW Anti-Discrimination Board, Proposal to Amend the Anti-Discrimination Act to Render Racial
Vilification Unlawful (July 1988),

34 Australian Press Council, supra note 30.



Although the media were not the only group opposed to the racial vilification
law, they were the most vocal. This opposition was clearly expressed by the APC
in two papers, one on racial vilification submitted to the NSW government (April
1989), and the other, on the Incitement to Racial Hatred Bill, submitted to the
Western Australian government (May 1990),

The APC is a voluntary association of organizations and persons involved
with the Australian press. One of its objects is (0 "make representations concerning
freedom of the press”, The Council was active in the debate on the issue of the
introduction of the NSW racial vilification legislation, urging that such laws would
unduly inhibit free speech and the media’s freedom to report on racial issues.

Freedom of Speech - Important But Not Absolute

The APC’s starting point was its recitation of Article 19 of the Intemational
Covenant on Civil and Political Rights (ICCPR) and Atticle 19 of the Universal
Declaration of Homan Rights. 3 However, these interngtional documenis which
enshrine freedom of expression as a fundamental human right clearly recognize
that certain restrictions may legitimately be imposed upon free speech in order to
promote social harmony and public order.

Likewise, democratic jurisdictions which guarantee freedom of speech by
written constitation {the United States)} or by custom and common law (the United
Kingdom and Australia) qualify this right by laws such as those concerning
contempt, defamation and confidentiality.

The APC’s principal concern was "the impact of the proposed [raciat vilifi-
cation] legislation [on freedom of spccch]".37 In particular, it was alarmed by the
potential [the law] will have for establishing a precedent for other well intended
proposals to restrict freedom of speech that may have a very severe and detrimental
effect on our basic freedoms.

The expression of caution against a gradual proliferation of other restrictions
on free speech is a legitimate one, for the preservation of our right to free speech
is important. However, of itself, and in the context of an increasingly multicultural
Australian population, this author does not believe that the argument is sufficiently
persuasive to deny protection from racial vilification for the individual or the group
to which he or she belongs. As for other laws which the APC fears may be
introduced, such as those to sanction vilification on such grounds as religion or
sexual preference, these must be considered on a separate basis with due consider-
ation given to the proper balance to be struck between the restraint of free speech
that such laws may impose and the social benefit that such laws may bestow.

The Media - Shaping Social Opinion and Attitude

The Press Council maintains that ethnocentrism and racial vilification result from
deep-seated prejudices learned in childhood and does not accept the proposition

35 See Annexe A for texts of Article 19 of the ICCPR and of the UDHR.

36 See Danilo Tiirk's & Louis Joinet’s discussion of the international standards in Part IT of this volume.
37 APC Submission on Racial Vilification, supra note 30, at para. 14.

38 Id. )

that tl,}& mass media contribute significantly to racial conflict in Australian so-
ciety.” While no one would deny that racial conflict is the result of a number of
forces, the mass media are often identified as primary protagonists in promoting
racist attitudes in Australia, albeit inadvertently at times.
As one commentator has remarked:
According to many groups within the community, the media has been
guilty, on various occasions, of pandering to racist feelings in the
community, even if they have not encouraged them. For example,
Aboriginal groups argued at the Human Rights Commission Enquiry
into Racist Violence that their "number one enemy" was the media. The
media were responsible for creating negative feelings about places like
Redfern (in Sydney) where a lot of Aboriginals lived, and promoted
stereotypes of them as being criminal, drunk and unemployed.
Similarly, Carl Harbaum, Chairman of the Federation of Ethnic Communities and
Councils of Australia, commenting on the media in the context of the social impact
of immigration in Australia, stated:
[The press] has a pivotal role to play in the development of images and
opinions about our society and the people who make it up. This vehicle
has not always used its ability to influence and shape opinions with
wisdom and balance, In debates on immigration and multiculturalism
it is more often than not the extreme positions that are presented by the
press. Any hint of racial tensions or behaviour that can be deemed
"un-Aunstralian” tends to be highlighted and blown out of proportion.

Complaints of Racial Vilification Against the Media

While the media have ¢claimed that their contribution to racial hostility "should not
be over emphasized"42, the data provided by the ADB identifies the media (print,
radio and television) as constituting the principal category of offender of the racial
vilification law. Written complaints against the media in Period 1 accounted for 20
(21.7 per cent) of the 72 written complaints, of which 13 were against the print
media and 7 were against radio and television. In Period 2, complaints against the
media comprised 38 of the 94 written complaints (40.4 per cent) and 36 of the 314
oral complaints. (Oral complaints against the media for several months of Period
2 did not specify whether they were against print or electronic media.) The generic
matter of complaint varied from comments in editorials to cartoons, newspaper
articles and racist and immigrant-inspired jokes.

The large number of complaints against the media and the 90 per cent increase
in complaints in Period 2 over Period 1 do not necessarily mean that the media is

39 Id. at para. 6.

40 K Laster, *A Justified Omission?”, 14 Legal Service Bulletin 258 (1989). A recent example of media
reportmé which generated considerable public awareness of oontcmgoraly Australian racism, was
the ABC television documentary Cop It Sweer (telecast March 1992). A number of press articles
f(i:illovlvdedl.BFgE axailg le, "National Disgrace: the ugly faces of Ausiralian racism", Sydney Morning

erald, ar. .

41 ?9Iélg.)rbaum, "The Social Impact of ]mmigrati&n: AFECCA Vievﬁ“, 5 BIR Bulletin 9,10 (December

42 APC Submission on Racial Vilification, supra note 30, at para. 6.
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responsible for committing the most or most serious offences. There clearly are
other possible explanations. '
First, as with the Neighbour Disputes data, relevant information concerning
the final disposition of these complaints was not available, so it is difficult 10 assess
whether these complaints against the media were of legal substance, and if so, the
severity of the racial vilification, . '
Second, while these figures represent the number of writien complainis
lodged, there may be multiple complaints against the same publication or broadcast,
so that the actual number of offensive publications may be less than the total number
of complaints. )
Third, the data does not account for the prevailing social environment 1n
which the complaints against the media were made. For instance, the ADB notes
that during the outbreak of hostilitics in the Persian Gulf in. carly 1991, which
agtracted extensive media coverage, there was an increase in tensions between
Jewish and Arab communities in NSW and a coincident increase in written and
verbal complaints of racial vilification, . . _
What the currently available data do indicate s that the media are major
perpetrators of racially vilifying public acts, and that they consequently constitute
an obvious target for further education regarding compliance with the racial
vilification law. Although the ADB publishesa fact sheet specifically for the media,
this provides only superficial guidance. It may be that the most cost-effectwe
allocation of the ADB’s education resources would be to educate the media as 1o
their social, moral and now legal obligation to refrain from promoting negative
stereotypes and inflaming prejudice, and to contribute to building positive attitudes
about different mincrity communities.

Media Self-Regulation

Despite the objections raised by free speech lobbyists against the 1989 racial
vilification law, there is so far no evidence of any inhibitory cffect of the law on
the media. This is due in part to the fact that there were, and remain, §evera} media
programme standards and codes of ethics which predate the racial vilification law
that similarly call for restraint in publishing material which may give msc (o
negative racial or religious stereotypes, prejudice or vilification. - _

Alihough some of the media’s own regulations (such as the APC Guidelines)
are advisory in nature and have no enforcement provisions, the breach of other
standards (such as the Australian Broadcasting Tribunal {ABT) standards) may
have considerable constraining impact, for instance, the removal by the ABT ofa
radio or television station’s licence to broadcast. Where a breach of the rules
regarding the publication of racially inflammatory statements has been found to
occur, as in cases involving Australian radio broadcasters Ron Casey and John
Laws, the ABT has taken steps to reprimand their offensive action.

The intention of the press and broadcasting standards is clearly the same as
the racial vilification law - both the law and the media standards aim to promote
responsible journalism - and both reflect two fundamental principles - that }he right
to freedom of expression is not absolute and, that "all citizens have a right toa
dignified and peaceful existence free from racial harassment and vilification”,

43 See discussion by Kitty Eggerking inthe preceding essay.

The difference is that the racial vilification law provides potentially more powerful
remedies and is applicable to all members of the NSW community who make public
statements and not just to the media.

LEGISLATING AGAINST RACISM - WHAT VALUE?

Although the Press Council accepts that some action is required to combat racial
vilification in society, it argues that a legislative response is inappropriate, given
that the nature of the problem is one whose resolution involves attitudinal and
cultural change. In support of this proposition, the Press Council has relied upon
arguments propounded by the former Chief Justice of Australia, Sir Harry Gibbs®
and an American.civil libertarian, Franklyn S Haiman.” In essence, theirrespective
arguments are that virtues such as tolerance, decency and faimess, each of which
contributes to a non-racist society, are qualities which cannot be fostered by the
imposition of legislative sanctions but rather require education and encouragement
by example.

Placed in a proper perspective, both arguments have merit. It is undoubtedly
trae that, to some degree, the problems of racism in society are attributable to our
cultural and social upbringing. Likewise, education must, and does, play a vital role
in encouraging a change of individual and social attitudes and thinking. However,
these arguments do not justify the failure to sanction racial vilification. The law
does not hold itself out to be a panacea for all the ills that have permeated socictics
of all ages. It is only in tandem with education and sanctions that we can hope to
reduce the incidence of racial vilification and incitement to racial hatred in society.

Indeed, it is only by virtue of the existence of the racial vilification law that
organizations, such as the ADB and other authoritics, are empowered to promote
compliance with the law through community education programmes, seminars,
talks and the production and distribution of written information. Unfortunately,
without this legal imprimatur, general community education and awareness cam-
paigns now conducted by the ADB would not have the resources to operate.

Relying upon results in other areas of the ADB’s ?perations, which have led
t0 a diminution of complaints and greater compliance,4 the ADB projects that the
process of complaint resolution under the racial vilification legislation (which lays
emphasis on education and conciliation rather than punishment) will, in time, be
suceesslul in bringing about changes in both behavippr and attitude of offenders
rarely achieved by the imposition of penalties alone.

44 APC Submission on Racial Vilification, supra note 30.

45 Sir Harry Gibbs, "Brotherhood by Example or Decree”, Inavgural Intemational House Lecture (18
Qctober 1988).

46 F S Haiman, Freedom of Speech (New York: National Text Book Company, 1976).
47 Anti-Discrimination Board, supra note 32,

48 D Fraser, "It's Alright Ma, I'm Only Bleeding”, 14 Legal Service Bulletin (1989) 69, who is of the
opinion that a "[rlacist and victim cannot participate in a conciliation process because they do not
share a common ground”. Instead, Fraser urges that only through "the real and immediate
intervention of victims and their supporters in concrete actions against the racists can true feelings

of authenticity, mutuality and solidarity find an anchor in the daily existence of the disempowered
members of our community". :



CONCLUDING REMARKS

For a society of which it has been said that "racism is the most important single
component of Australian nationalism"*, and one which today is moving towards
multiculiural plurality at a determined pace, the initiative taken by the NSW
government in enacting the Racial Vilification Amendment is both timely and
appropriate.

While legislation alone cannot change deeply ingrained aititudes, the moral
force of the law can be used to create an environment where certain behaviour is
declared to be socially unacceptable. The emphasis upon resolution of a racial
vilification complaint by conciliation rather than by reliance upon punitive
measures is regarded as a preferable remedial reatment. This approach encourages
the educative and prophylactic aspects of the legislation to moderate social beha-
viour,

There is no evidence so far that free speech has been substantially circum-
scribed by the Racial Vilification Amendment. In relation to the media, given the
broad exceptions of Section 20C(2), the impact of the law is reduced to curbing
only the most sensational or reprehensible forms of journalism. The empirical data
thus far collected suggests that the media are the chief perpetrators of racially
vilifying conduct. If, over time, this indication is verified, any restraint that the
racial vilification law may place upon the media would be soundly justified. The
relatively high incidence of complaints classified as arising from neighbour dis-
putes should also be menitored, for at present this also appears a fertile ground for
racial vilification,

Although the racial vilification law has been in operation for over two years,
it is still somewhat premature to draw conclusions regarding the overall impact and
effectiveness of the amendments in reducing racial vilification. To date, there have
been no racial vilification complaints referred to the EOT or the Attorney-General,
If this record is maintained, it may be concluded that the law is taking its desired
effect, Alternatively, the process and preconditions to prove unlawful or serious
racial vilification may be too onerous. Again, only time and a close monitoring of
the complaints and dispositions will tell.

- It would be ideal if one could identify specific criteria for objectively
measuring the impact and success of the Racial Vilification Amendment since its
introduction in October 1989, This is not possible for many reasons, not the least
of which is the lack of data on the incidence of racial vilification pre-October 1989,
However, in addition to providing a forum and opportunity for redress for victims
of racial vilification, one of the practical consequences of the racial vilification law
has been to provide institutions such as the ADB with a legitimate charter to monitor
the incidence of racial vilification. It is critically important that such bodies are
allocated the appropriate resources to do this and also to fulfil the NSW govern-
ment’s paramount legislative objective of community education,

Despite some apprehension as to the shori term effectiveness of the racial
vilification law arising from the ambiguities in the drafting of Sections 20C and
20D, and the hedging restrictions in section 20C(2), both the spirit and substance
of the racial vilification law deserve support. The legislation tackles a difficult and

49 H McQueen, A New Britannia (Melboume: 1970), 42,

sensitive social problem, publicly condemning racial vilification as socially, and
now legally, intolerable.

On balance, the racial vilification law, consistent with our right to live a
peaceful existence with dignity, respect and equal opportunity, makes a positive
contribution to the betterment of multicultural Ausiralia, It is hoped that, if the long
term focus on community education produces the desired result, the need for such
legislation in NSW and throughout Australia will, with time, diminish.



Chapter 12

LEGAL REGULATION OF HATE PROPAGANDA IN CANADA

John Manwaring

INTRODUCTION: RACISM IN CANADA

Canada is often described as a peaceful, tolerant and moderate society. But this
description only captures part of the reality. The public and private discourse of
respect, tolerance and moderation is distorted by the static of considerable racism.
For all of its history, beginning with the first contacts of the colonial powers with
the native peoples of North America, Canada has also been shaped by bigotry,
prejudice and discrimination, The native peoples were deprived of their.lands and
herded, impoverished, on to reserves where they live in poverty on the margins of
society. Québecois and francophones outside Québec have long been treated as
second class citizens. Jews were denied access to honsing, careers, education, clubs
and social life. The Canadian government turned its back on European Jews in their
hour of greatest need because of anti-Semitism on the part of politicians, govemn-
ment officials and powerful interest groups.

Black Canadians, who have lived in Canada since its inception, find they have
no place in its history. They too have been marginalized and impoverished. Asians
brought in to build the railways at the turn of the century found themselves the
target of discrimination tolerated as well as perpetrated by the govemment.
Japanese-Canadians, many of them Canadian by birth, were deprived of their
property and herded into camps during World War I, Recent arrivals are the target
of racist speech and discrimination because of their skin colour or religion.

Against this backdrop of government sanctioned and "genteel" racism, it is
not surprising that extreme forms of racist ideology have found a fertile ground
even if only on the margins of society. Prior to the war, European fascism found
support in Canada. Since the war, similar groups regularly resurface in various
forms, Some are home-grown organizations; and some have links with extremist
right-wing groups in the United States and Europe, They are often set up asbranches
or affiliates of foreign organizations. Sometimes, the foreign groups themselves try
to move into Canada.

ANTI-HATE LEGISLATION AND THE CANADIAN CONSTITUTIONAL
STRUCTURE

Canada is a federal regime with governmental powers divided between the central
govemment and the provinces. All jurisdictions have human rights legislation of
general application dealing with discrimination on a wide variety of grounds
including race, religion, ethnic or national origin and sex. Several jurisdictions now
include sexual orientation as a prohibited ground of discrimination. The federal and
all provincial govenments have adopted legislation specifically dealing with racist
speech and hate propaganda. At the time much of this legislation was adopted, it
was extremely difficult to challenge laws on the ground that they infringed
fundamental rights. Although fundamental rights such as freedom of speech were
considered of great importance, they were not of constitutional status, A major

-

change occurred in 1982 with the adolption of the Charter of Rights and Freedoms
as part of the Constitution Act, 1982,

The Charter embodies a tense compromise between classic individual rights
and freedomg on the one hand, and collective rightsto equality2 and cultural identity
on the other.” Section 1 sets forth a general formula for balancing competing rights
and governmental interests, It reads:

The Canadian Charter of Rights and Freedoms guarantees the rights and

freedoms set out in it subject only to such reasonable limits prescribed

by law as can be demonsirably justified in a free and democratic society.
Section 2(b) gnarantees freedom of expression in the following terms:

Everyone has the following fundamental freedoms:

(b) freedom of thought, belief, opinion and expression, including free-

dom of the press and other media of communication.

The Charter has radically altered the constitutional framework within which
governments can use their legislative powers to attack racist speech and acts. Asa
result of this constitutional reform, those accused of hatemongering can now
challenge both provincial and federal legislation. This means that the regulation of
racist speech and acts must be more carefully tailored to respect individual rights

“than before 1982. The onus is now on government to justify its regulation of speech.

FEDERAL CRIMINAL LAWS AGAINST HATE PROPAGANDA

In the late 1960s there was an upsurge in racist activity in Canada. This resulted in
considerable pressure on the federal government to criminalize hate propaganda,
The government named a strong committee to study the issue chaired by Maxwell
Cohen, then Dean of the Faculty of Law of McGill University, and including among
its members future Prime Minister Pierre-Elliot Trudeau and Mark McGuigan, who
became Justice Minister and later a judge of the Federal Court of Appeal,

The committee issued a report which found that existing law was inadequate
10 deal with the problem of racist speech and recommended adoption of new
legislation. These recommendations proved controversial and provoked consider-
able debate. Much of the opposition was based on argumenits stressing the import-
ance of freedom of speech. A bill was introduced in 1969 by the newly elected
Liberal government and passed on 13 April 1970 after amendment. As a result, the
Criminal Code includes what is now Section 318 which grovides for a penalty of
up to five years’ imprisonment for advocacy of genocide™ and Section 319 which

1 The Constitution Act, 1982 was enacted as Schedule B to the Canada Act 1982 (U.K.) 1582, c. 11.

2 Section 15 reads in relevant pai: (1) Every individual is equal before and under the law and has the
right 1o the equal protection and equal beefit of the law without discrimination and, in particular
without discimination based on race, national or ethnic origin, colour, religion, sex, age or mental
or physical disability. . :

3 Section 23 guarantees minority language educational rights. Section 27 reads: This Charter shall be
interpreted in a manner consistent with the preservation and enhancement of the multicultural
heritage of Canadians.

4 Section 3135'1) reads: "Every one who advocates or promotes genocide is guilty of an indictable
offence and liable to imprisonment for a term not exceeding five years.”

Section318 2? defines genocide to mean;

"any <l>f the tollowing acts committed with intent to destroy in whole or in part any identifiable group,
name

(a) kilri;lg members of the group; or

- A



Strilang a balance

provides for a penalty of up to two years’ imprisonment for "inciting hatred against
any identifiable group where such incitement is likely to lead to a breach of the
peace” (Section 319(1)) or for "wilfully promot[ing] hatred against any identifiable
group })y communicating statements, other than in private conversation” (Section
319(2)).

The supporters of this legislation argued that the infringement of free speech
rights was minimal. Sections 318(3) and 319(6) require the consent of the Attor-
ney-General for prosecutions under Section 318(1) and 319(2) (but not 319(1)),
thus providing a procedural check on abuse of the sections, The defences to the
crime of wilful promotion of hatred (set forth in Section 319(3)) were designed to
permit good faith comment on issues of public or religious concern and to allow
truth as a defence as well. Thus, it was felt that the danger of frivolous or vexatious
criminal charges was reduced to a minimum and that legitimate expression would
not be discouraged. :

These provisions are supplemented by other sections of the Criminal Code.
Racial violence and public disorder, for example, may bé dealt with urider assault
and public disturbance provisiong. Of particular interest is Section 181 which deals
with the spreading of false news.” This section has a long history and was not aimed
particularly at racist speech. There is no requirement that the Attorney-General
consent to the laying of charges, nor are there any enumerated defences.

Prosecutions Under the Criminal Code Prior to the Charter

Prosecutions under these Criminal Code provisions have been extremely rare. Until
recently, the provincial Attorneys-General were reluctant to lay charges on the

g;) deliberately inflicting on the group conditions of life calculated 1o bring about its physical
estruction.”

Section 318(4) defines "identifiable group"to mean: "any section of the public distinguished by
colour, race, religion or cthnic origin.”,

5 Section 319 reads, in relevant part: L .
(1) Every one who, by communicating statements in any public place, incites hatred against any
identifiable group where such incitement is likely to lead 1o a breach of the peace is guilty of
?t%m indictable offence and is liable to imprisonment for & term not exceeding two years; or
an offence punishable on summary conviction. ]

(2) Every one who, by communicating statements, other than in private conversation, wilfully
romotes hatred against any identifiable group is guilty of
%%an indictable o&ence and is liable to imprisonment Tor a temn not exceeding two years; or
an offence punishable on summary eonviction.

if he establishes that the statements communicated were true; L .
if, in good faith, he expressed or attempted to establish by argument an opinion on a religious
subject;

(c)l'lf the statements were relevant to any subject of public interest, the discussion of which was for
blic benefit, and if on reasonable grounds he believed them 1o be true; or . .
ﬁ:ll)lf. in good faith, he intended to point o, for the purpose of removal, matters producing or tending

1w produce feelings of hatred toward an identifiable group in Canada.

g{No person shall be convicied of an offence under subsection (2)
)

(7) In this section "communicating” inciudes communicating by telephone, broadcastingl.or other
audible or visible means; “identifiable group" has the same meaning as it section 318; "public place”
includes any place 1o which the public has access as of right or by invitation, express or lmlivhed',
“gtatements” includes words spoken or written or recorded electronically or electro-magnetically or
otherwise, and gestures, signs or other visible representations.” .

6 Section 181 reads: Every one who wilfully publishes a statement, tale or news that he knows is false
and that causes or is likely to cause injury or mischief 10 a public interest is guilty of an indictable
offence and is liable to imprisonment for two years.

ground that it would be very difficult to prosccute anyone successfully under the
sections, given the defences available. The truth defence, it was felt, was a
particularly difficult hurdle to overcome. ’

_ Section 319(2) was used against two francophone rights activists who dis-
tributed a pamphlet purporting to be the work of an anti-French organization. Their
purpose was to provoke the francophone population into greater militancy in its
demands fpr_ French language schools. They were convicted at trial but in 1979
their conviction was overturned on appeal, The Ontario Court of Appeal held that
the word "wilfully” in the section meant that there had to be a "specific intention
to promote hatred”.” This case has provided ammunition for the civil rights
argument that _the gection would be used by government officials o suppress
lqgmm.atq pphucal dissent rather than hate propaganda (which, for instance, may
aim to intimidate members of identifiable groups rather than promote hatred against
them) but counld be used to prosecute political dissidents (who may aim to stir up
hatred of a dominant group).

Section 181 also has a chequered history and has been used only rarely. At
the beginning of this century it was used against an American who posted a sign

‘advertising a closing sale in which he stated that he was leaving Canada because

Amlencans were 1ot wanted in Canada. This was considered false news going
against the g)ubhc interest because Canada was at that time actively secking
immigrants.

Another prosecution was brought for the publication of a pamphlet critical of
the treatment c_)f Jehovah’s Witnesses in Québec. The Québec Government adopted
a number of discriminatory measures prior to World War II. The Québec Court of
Appeal held that the section had to be interpreted restrictively to require intent tQ
disturb established order or to resist authority, and thus overturned the conviction.

_ In anqther case, the section was used to prosecute an underground newspaper
which ;{ubhshed a parody of an established Montréal newspaper, The Gazette. The
parody included a story to the effect that the mayor of Montréal had been killed by
adrug-crazed hippie. The accused were convicted at trial but their convictions were
reversed on appeal because they did not cause any injury{ to the public interest
despite the embarrassment caused to the newspaper editor. e :

Challenges to Hate Speech Laws Under the Charter

The constitutionality of these criminal law provisions has been challenged on the
basis of the Charter of Rights and Freedoms. The first case was R. v. Zundel in
which Section 181 was challenged as a violation of Section 2(b)’s guarantee of
freedom of expression, The Supreme Court granted leave to appeal in-November
1990 but has not yet decided the case on the merits. In R. v. Keegstra and R, v.
Andrgws, Section 319(2) was challenged as a violation of Section 2(b) and, in
addmor_n, the defences enumerated in Section 319(3) were challenged as violations
of Section 11(d) of the Charter which enshrines the right to a fair trial and the

T R.v. Buzzanga and Durocher, (1979) 49 C.C.C. (2d) 369.

8 R.v. Hoaglin, (1507) 12 C.C.C. 226 (N.W.T.S.C.).

9 R.v.Carrier, (1951) 104 C.C.C. 75, applying R. v. Boucher, [1951] S.CR. 265,
10 R. v. Kirby, (1970) 1 C.C.C. (2) 286 (Qué. C.A).



presumption of innocence. The Supreme Court of Canada, by narrow majorities,
upheld the constitutionality of Section 319(2).

The Offence of False News: R. v. Zundei'!

Emst Zundel is a notorious Toronto-based extrgmist who is said to be "one of the
world’s biggest purveyors of Nazi propaganda”.”” He began distributing Holocaust
denial pamphlets during the 1970s. One such pamphlet was sent to all_ the members
of the federal Parliament, Catholic priests in Québec and Ontario, Protestant
ministers in Ontario, the Ontario media and to high school history teachers in
Ontario. This campaign of vilification provoked considerable anger especially
among victims of Nazi persecution living in Canada, Representatives of these
communitics lobbied the Ontario government to lay charges under the hate propa-
ganda provisions of the Criminal Code. The Attorney-General was reluctant to t_io
so believing that the chances of successful prosecution were slim, ?nd th_at a triat
would make a martyr of the accused and provide him with a platforni for his views.

Frustrated by the government’s refusal to act, the Canadian Holocanst Re-
membrance Association decided to take the initiative. Because prosecution und‘?r
section 319(2) requires the consent of the Atiorney-General of the province, this
group decided to lay private charges under Section 181, which does not require the

Attorney-General’s consent. In the face of considerable public pressure, the Crown -

cventually took over the prosecution. .

The trial was lengthy and received intensive media coverage in Canada gnd
considerable publicity throughout North America and Europe, Because truth is a
defence to the charge of false news, Zundel used the tria.‘l as an opportunity to
attempt 10 prove that the Holocaust had not happened. His lawyers 'called such
notorious anti-Semites as Robert Faurisson. The Crown catled survivors of the
concentration camps to testify about their experiences. Expert historians were also
called as witnesses. The jury convicted Zundel of wilfully publishing a statement
that he knew to be false by publishing a pamphlet contesting the Holocaust. He was

acquitted of a second charge involving the publication of a pamphlet alleging an

international conspiracy to promote hatred against Muslims, Despitp some con-
cerns that the trial would provide Zundel with a platform for wider dissemination
of his views, research indicated that the trial dild not result in either increased
sympathy for Zundel or increased anti-Semitism, ‘ _

Zundel appealed against this conviction to the Ontario Court of Appeal which
allowed the appeal and ordered a new trial. The court rejected Zundel’s constitu-
tional challenge to Section 181 but agreed with his arguments that procedural
mistakes had been made at trial.

11 (1987) 35 D.L.R. (4th) 338,
12 Globe and Mail, 15 June 1983,

13 See Weiman and Winn, Hale on Trial: The Zundel Affair, the Media and Public Opinion in Canada
(Oakville: Mosaic Press, 1986).

4 The court held that the trial jodge had erred by preventing the defence from asking potential jurors
! uestions during jury selcctl'«"m feialin to their retigions and moral beliefs; failing to direct the jury
at the meniad 1o prove that Zondel knew that the statements in the pamphlet relating to facts
were false, and not merely that he displayed reckless disregard for their trath; admitting certain
evidence such as an American military film narrated by an unidentified person which related facts
not indicated by the film’s images; and not allowing Zundel to introduce various items of evidence,

Morcover, the court held that the Crown, in order to prove the offence of
spreading false news, had to show that the accused made an assertion of fact which
was capable of being false and that the person making the assertion knew that it
was false at the time of its publication. A conviction could not be based on a
statement of opinion (354). The Crown, however, did not have to prove actual harm;
the likelihood of harm would be sufficient.

These demanding requirements for conviction under Section 181 were crucial
to the court’s decision that it did not violate Section 2(b) of the Charter. The court
noted that the right to freedom of expression is not absolute, and that certain
well-defined and limited classes of speech, including obscenity, libel and know-
ingly false statements are not constitutionally protected. Although some such
statements may be of some social value, their possible value is outweighed by
society’s interest in order and morality. The court adopted the "residue” theory of
freedoms which holds that a freedom, as opposed to a right, is that unregulated area
which is left afier it is determined what area is regulated. The court accordingly
concluded:

The nub of the offence in Section 177 [now Section 181] is the wilful

publication of assertions of a fact or facts which are false to the

knowledge of the person who publishes them, and which cause or are
likely to cause injury or mischief to the public interest, It is difficult to

see how such conduct would fall within any of the previously expressed

rationales for guaranteeing freedom of expression, Spreading false-

hoods knowingly is the antithesis of seeking truth through the free
exchange of ideas. It would appear to have no social or moral value
which would merit constitutional protection. Nor would it aid the
working of parliamentary democracy or further self-fulfilment. In our
opinion an offence falling within the ambit of Section 177 lies within

the permissibly regulated area which is not constitutionally protected.

It does not come within the residue which cgmprises freedom of

expression guaranteed by s. 2(b) of the Charter.! .

The court also held that Section 181 was valid under Section 1 of the Charter. The
court considered that the objective of the section - racial and social harmony - was
important and that Section 181 offered a reasonable means of deterring the spread
of false news. )

This decision was rendered before the Supreme Court had rejected the
"residue” theory of freedom of expression in the Keegstra and Andrews cases
(discussed below). The Supreme Court in those cases concluded that the "residue”
theory could potentially justify excessive restrictions on freedom of expression, If
the Charter freedom is the residue that is left after regulation then all regulation

would be permissible and the Charter protection would be deprived of meaningful
content.

including books in the German language, some photographs allegedly showing that the Holocaust
could not have happened, and models of the camps built on the ﬁasis of Robert Faurisson’s plans

which allegedly prove that there were no gas chambers or that the camps could not have been used
to rurder millions of people.

15 35 D.L.R. (4th) at 364.
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Wilful Promotion of Hatred: R. v. Keegstra'®

The facts of the Keegstra case are unusual and very disturbing in that the accused
was a teacher as well as mayor of his community, and not simply a member of the
"lunatic fringe". The facts are summarized in the judgement of then Chief Justice
Dickson;

Mr. James Keegstra was a high school teacher in Eckville, Alberta from

the early 1970s until his dismissal in 1982. In 1984 Mr. Keegstra was

charged under section 319(2) [then section 281.2(2)] of the Criminal

Code with unlawfully promoting hatred against an identifiable group

by communicating anti-semitic statements to his students, He was

convicied in a trial before McKenzie J. of the Alberta Court of Queen’s

Bench.

Mr. Keegstra’s teachings attributed various evil qualitics to Jews.

He thus described. Jews to his pupils as "treacherous”, "subversive”,

"sadistic”, "money-loving”, "power hungry" and “child killers". He

taught his classes that the Jewish people seek to destroy Christianity

and are responsible for depressions, anarchy, chaos, wars and revol-

ution. According to Mr, Keegstra, Jews "created the Holocaust to gain

sympathy" and, in contrast to the open and honest Christians, were said

to be deceptive, secretive and inherently evil. Mr. Keegstra expected

his students to reproduce his teachings in class and on exams, If they

failed to do so, their marks suffered.

The defence made a preliminary application to quash the charges on grounds
including violations of Sections 2(b), 11(a), 11(b) and 11(d) of the Charter. This
application was dismissed by the wial judge, Mr Justice Quigley. Noting that
freedom of expression is not absolute and does not include the wilful promotion of
hatred, he ruled that;

Section 281.2(2) [now section 319(2)] of the Code cannot rationally be

considered to be an infringement which "limits freedom gf expression”,

but on the contrary it is a safeguard which promotes T
In the alternative, he ruled that, if Section 319(2) did infringe freedom of ex-
pression, then it was a reasonable limitation and demonstrably justified in a free
and democratic society. Hate propaganda can cause harm to both targeted groups
and society in general, and the prevention of such harm is a valid objective.
Moreover, the law is.consistent with both Canada’s international obligations and
legislation in other free and democratic countries.

On appeal, the Alberta Court of Appeal accepted defence arguments that the
Criminal Code provisions violated both Section 2(b) and the right under Section
11(d) to be presumed innocent. The Court accordingly quashed Keegstra’s convic-
tion.

The Crown appealed to the Supreme Court of Canada, which allowed the
appeal in a sharply divided decision, with four judges upholding the hate provisions
of the Criminal Code and three dissenting, Chief Justice Dickson delivered the
majority judgement,

16 {g &r) é{seggslm, [1990]38.C.R. 697, reversing (1988) 60 Alta.L.R. (2d) 1; reversing (1984) 19 C.C.C.

17 (1984) 19 C.C.C. (3d) 254, 268,

Canada

On the issue of Section 2(b), Chief Justice Dickson reiterated the philosophy
of freedom of expression that the Court had developed in anumber of cases, namely,
that Section 2(b) must be given a broad and liberal interpretation, It protects atl
forms of expressive activity - political speech, artistic expression, indivigual
self-expression, intellectual search for truth and even commercial s;me.',ch.1 In
deciding whether there has been a violation of Section 2(b), it is necessary to use
a "bifurcated approach". First, the court must ask whether the activity of the person
contesting the government action falls within the protected Section 2(b) sphere, If
it does, then the court must determine if the purpose of the impugned government
action was {0 restrict freedom of expression, If it was, Section 2(b) has been
violated, If the purpose was not to restrict expression, Section 2(b} would not be
violated unless the person contesting the govemment measure could demonstrate
that the effect of the measure was to restrict expression which "supports rather than
undermines the principles and values upon which freedom of expression is based."
Because Section 319(2) aims to restrict hate speech on the basis of its content, it
clearly infringes Section 2(b).

In contrast to Section 2(b), Section 1 requires a balancing of competing rights

-and interests. Chief Justice Dickson noted that Section 1 does not create arigid and

technical test. Rather, the courts, when applying Section 1, must be guided by the
values and principles fundamental to a free and democratic society as embodied in,
but not limited to, the rights and freedoms expressed in the Charter, Furthermore,
the balancing must always be catried out in a specific factual context.

Mr Justice Dickson recalled the Oakes test, which requires the party, usually
the govemment, seeking to defend a measure which violates one of the Charter’s
rig_hts or freedoms, to convince the court that the impugned measure has an
objective of pressing and substantial concern and that the measure is proportionate
to that concern.™ To establish that the measure is proportionate, the party must
show that the measure is rationally related to the objective pursued, that it impairs
the right or freedom to the least degree possible, and that the benefits of the
infringement outweigh the restrictive effects.

Applying the Oakes test, Justice Dickson found that the govermnment objective
in enacting Section 319(2) is of substantial and pressing concern. Hate propaganda
causes considerable harm both to the targeted groups and to the fabric of society.
Canada had ratified the International Convention on the Elimination of All Forms
of Racial Discrimination and the International Covenant on Civil and Political
Rights and thus had international obligations to prohibit hate propaganda. Sections
15 and 27 of the Charter show the great importance attached to equality, dignity
and diversity. As aresult, there is, in this case, "a powerfully convincing legislative
objective ... to justify some limit on freedom of expression.”

Justice Dickson furthermore concluded that Section 319(2) is proportionate
to the legislative objective in enacting it. Hate propaganda hasrelatively little value.
There is little chance of its being proved true. It is inimical to the democratic .
aspirations embodied in a political system which places a high value on freedom

18 The cases inc!m:le: Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326; Irwin
Toy Ltd. v. guebec (Aﬂorneg; General), [1989) 1 S.CR. 103; Slaight Communications Inc. v.
Davidson, [1989] 1 8.C.R. 1038; Ford v. ]?uébec {Altorney Genemtg, 9881 28.C.R. 712; RWDSU

g.goRl_p?hlig Delivery Lid., [1986] 2 S.CR, 573; and R. v. Edwards Books and Art Lid,, [1986] 2

19 R. v. Oakes, [1986] 1 S.C.R. 103,



of speech. Protection of speech which promotes hate is not an integral part of the
democratic process.

There is a rational connection between Section 319(2) and the objective of
suppressing hate propaganda. While it is true that the effect of Section 319 is
impossible to measure with precision, suppressing hate propaganda is nonetheless
likely to reduce the harm to targeted groups and (o society at large. The argument
that trials of hatemongers may legitimize hatred is not convincing. Members of the
targeted groups are likely to be vindicated and reassured by the use of the criminal
law to punish those who vilify them. Trials are a means whereby values important
10 a free and democratic society are publicized and reinforced in the public
consciousness. The failure of German laws to stop the rise of Hitler is not proof to
the contrary; the causes of fascism in Germany were complex.

Moreover, Section 319(2) is carefully circumscribed in order to minimize
impairment of freedom of speech. The word "wilfully” imposes a heavy burden of
proof on the Crown, This mental element requires more than mere negligence or
even recklessness as to result. It is only met where the accused subjectively intends
to promote hatred. In addition, the section excludes private conversation. The
requirement that the Crown need prove only the likelihood of harm rather than
actual harm is reasonable owing to the virtual impossibility of establishing actual
harm (short of a breach of the peace, addressed in Section 319(1)).

While the term "hatred” is somewhat vague, it is clear that it refers to only
the most intense form of antipathy. The defences found in Section 319(3) signifi-
cantly reduce the danger of overbreadth and vagueness, and reflect Parliament’s
particular interest in protecting all forms of possibly legitimate expression. Al-
though govemment officials might be overzealous and arbitrary in applying the
section, the possibility of illegal police or government action cannot decide the
issue of constituticnality. The availability of other means of attacking racism does
not automatically preclude recourse to the criminai law. It is obvious that a
multitude of strategies must be used to rid society of hate propaganda and foster
more tolerant attitudes among Canadians. :

In concluding that the benefits of Section 319(2) outweigh its resirictive
effects, Justice Dickson held that the infringement of expression in this case was
not extremely serious. On the one hand, the expressive activity was relatively
unimportant, the provision is narrowly drawn, and the impairment of individaal
freedom was not of a highly serious nature. On the other hand, the objective of
promoting equality and dignity was of substantial importance,

Justice Dickson dealt only briefly with the Section 11(d) argument becausc
the arguments essentially were the same as those concerning Section 2(b). He held
that Section 11(d) was violated since Section 319(3)(a) places the onus of proof on
the accused (o prove that his statements were true. However, this shifting of the
burden of proof is justified under Section 1 because of the importance of the
objective of Section 319(2) and the fact that the defence of truth is available even
if the expression is harmful, It would be difficult for the Crown to prove the falsity
of hate propaganda, and the defence only operates where the Crown has already
proved beyond a reasonable doubt an intent to promote hatred which causes harm.
A different allocation of the burdens of proof would undermine the valid objectives
Section 319(2) seeks o promote. :

In her dissenting opinion, Mme Justice McLaughlin, joined by two other
justices, does not disagree with the approach followed by the majority. Rather, she
disagrees with the majority’s assessment of the magnitude of the harm caused by
hate propaganda and the impact of the Criminal Code’s provisions on freedom of

expression, The dissenters deplore racism and hatemongering speech but do not
believe that principled distinctions can be drawn between such speech and forms
of legitimate political expression which involve crude language and may be
premised on racist opinions.

Furthermore, Section 319(2) is overly broad and vague, The term "hatred"
covers a wide range of expression and is inherently subjective. The expression
"wilful promotion" does not cure the section’s overbreadth because legitimate
political speech may include statements which wilfully promote hatred against an
"identifiable" group. The defences do not narrow the ambit of the offence adequ-
ately because they do not contain any criteria for the evaluation of the reasonable-
ness of different theories, political or otherwise, and the reference to the "public
interest” provides no guidance to the courts. Thus, the chilling effect of the law may
be substantial, and artists, scientists, academics and others may curtail their ex-
pression for fear of prosecution,

The dissenters noted other means of attacking the problem of hate propa-
ganda, such as human rights legislation, which would be less intrusive of frecdom
of expression. Section 319 presents a serious threat to freedom of expression, whose
putative benefits are outweighed by its likely detrimental effects both in chilling
free speech and providing a platform for bigots and racists.

_The dissenters reached a similar conclusion regarding Section 11(d)’s pres-
umption of innocence. Placing the burden on the accused of proving the truth of
his or her statements violates that presumption, Moreover, an accused who lacks
resources may be unable to mount an adequate defence. Proving the truth of a
statement may be as difficult as proving its falsehood. The shifting of the traditional
allocation of the burden of proof from the Crown to the accused does not clearly
muce a benefit in térms of reducing the spread of hatred or encouraging social

ony. .

The 4-3 split on the Court in this case does not augur well for the clarity and
stability of the Court’s jurisprudence. The subsequent resignations of the two
"progressive” judges, Chief Justice Dickson and Madam Justice Wilson exacerbate
the possibility that the Court’s rulings on the constitutionality of the regulation of
hateful speech will change with the philosophic make-up of the court.

R. v. Andrews®®

The Supreme Court issued its judgment in the Andrews case at the same time as
that in Keegstra, The issues in this case were identical. The accused were members
of a white supremacist organization known as the Nationalist Party of Canada. They
belonged to the party’s central committee responsible for publishing and distribut-
ing the group’s news sheet, the Nationalist Reporter. After a legal search of the
homes of the accused, 89 items were seized including copies of the Nationalist
Reporter, subscription lists and stickers with racist stogans. These items contained
assertions of white superiority with racist and anti-Semitic overtones on issues such
as immigration, "race-mixing", and the Holocaust. The accused were charged under
Section 319(2) with the promotion of hatred and convicted at trial in 1985, Their
appeal to the Ontario Court of Appeal was rejected although the sentences were

20 1(23;) ii%ndr(-s));.sl-, {é?g(;] 3. 8.C.R. 870; dismissing the appeal from (1988) 65 O.R. (2d) 161,43 C.C.C.
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reduced. The accused appealed to the Supreme Court. The Supreme Court rejecied
the appeal for the reasons given in the Keegstra case.

The Canadian Human Rights Act

The Canadian Human Rights Act is limited in its application to undertakings within
areas of federal jurisdiction, including the federal civil servicc,zfederally regulated
banks, telecommunications and inter-provincial transportation.”” The Act prohibits
discrimination on grounds of "race, religion, sex, national or ethnic origin, age,
marital status, family status, disability or conviction for an offence for which a
pardon has been granted"” in, amongst other maiters, employment and the provision
of services.

The Act grants a person who has been the target of discrimin%ion the right
1o file a complaint with the Canadian Human Rights Commission. Complaints
may also be initiated by the Commission itself.”” Tf the complainant or the
Commission has reasonable. grounds for believing that a person or agency is
engaging or has engaged in a discriminatorgractice in violation of the Act, the
Commission will investigate the complaint. If the investigator assigned to the
case determines that the complaint appears to be well-founded, a report is made to
that effect. :

On receipt of the report, the Commission has a number of options. It can
approve any settlement reached during the investigation. If it is to be approved, the
setffement must remedy the discrimination, compensate the complainant for any
prejudice such as lost wages, and, if possible, educate the discriniinator (o correct
his or her behaviour. If no settlement was reached during tlzlg investigation, the
Commission can refer the case to one of its staff conciliators.

If conciliation fails and the person violating the Act refuses to comect the
discrimination, the Commission can refer the complaint to an independent Tribu-
nal.?’ A complaint cannot be referred to a Tribunal unless the party or parties
alleged to have violated the Act have been given notice of the complaint and
informed of the evidence which will constitute the basis of the decision to name a
Tribunal, The party or parties must be given an opportunity to respond. If the
Commission decides to refer the complaint to a Tribunal, the latter will hold2§
hearing. There is a possibility of an appeal to a three member Review Tribunal.
The Tribunal and the Review Tribunal are subject to judicial review of the
substance of their decisions as well as any procedural matters.

If there is a finding of a violation of the Act, the Tribunal can issue a cease
and desist order and require that the violator take measures to correct the discrimi-

21 8.C.1976-77, c. 33 as amended.

22 Id. at Section 2.

23 Id. at Section 40(1).

24 Id. a1 Section 40(3).

25 Id. at Section 43.

26 Id. at Section 47,

27 I4. at Section 44(3) and Sections 4% 1o 54.
28 Id. at Sections 55 and 56.
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nation and compensate the cc)mplainant.29 If the violator refuses to respect the
order, tpe Tribunal can file it with the federal court. On filing, the order becomes
the equivalent of a court order and the violator can be held in contempt if he or she
refuses to obey. The penalty for contempt may be imposed only after the violator
has been given the opportunity to show cause why he or she should not be held in
contempt and has been found in a judicial proceeding o have disobeyed the cease
and desist ordel:. '_I'he maximum penalty is a $5,000 finc or one year’simprisonment.

The provisions relating to hate propaganda in the Canadian Human Rights
f}ct concern the use of telecommunications equipment for the purpose of transmit-
ting hate messages. Section 13(1) prohibits the use of telecommunications facilities
to promoie hatred of any person or persons on the basis of a prohibited ground of
discrimination. '

_ Tpe p_rohibi_ted grounds are set out in Section 2 of the Act, quoted above. This
lqglslat.lon is designed to prevent, in particular, the use of the telephone system to
disseminate hate messages.

Conciliation procedures will be irrelevant in these kinds of cases. Inadvertent
broadca.sung.of racist messages would seldom be the subject of a complaint, It is
hard to imagine a sttuation in which an individual or group would repeatedly use
telecommunications facilities to communicate such messages without intending to
do $0. Thus, the Commission will almost inevitably be forced to issue a cease and
desist order to put an end to the violation of the Act.

The Ch1arter Chailene: Canada (Human Rights Commission) v.
Taylor®

The defendants in this case operated a recorded telephone message service which
could be reached by any member of the public who dialled the number, The Human
Ifxghts Comml_ssion investigated this service over a two-year period. During that
time at least thirteen different messages were broadcast in this manner. They were
recorded by Taylor, the leader of the Western Guard Party, located in Toronto. The
messages were changed from time but their basic theme was the same, namely, to
warn the callers "pf the dangers of international finance and international Jewry
leading the world into WATS, unemployment and inflation and the collapse of world
values and principles."™ Jews were also accused of perversion, laziness and drug
use, and of being responsible for the international spread of communism. The phone
service was promoted by the distribution of small cards with a maple leaf symbol
and a %llgggs}ior:ja to cail the number.

_ € defendants were the object of a complaint initiated by the Commissi
itself, A tribunal was named to hear the compl%int. The allegeg violators d;flS;%l:

29 Id. ar Section 53(2).

30 Section 13(1) reads:"It is a discriminato: ic
] : ! ry praclice for a person or a group of persons acting in con
to c:o;lr;unumfcaﬂtle- Liglepbgmcally or to cavse lo be so commun_icateﬁ, mgeatgly‘ in whole or in ;g:tt
ll;yarli ans of the facilities of a telecommunication undertaking within the legislative anthority of
ament, any matter that is likely to expose a person or persons to hatred or contempt by reason

ggsggtl:?nc;t;.git' Jhat person or those persons are identifiable on the basis of a prohibited ground of

31 Canada (Human Rights Commission) v. Taylor, [1990] 3 S.C.R. 892.

32 Case No, 104/1981, JR.T. i i i
e 08 bof Lﬁﬁ (;{wAn “:13 )}é‘%ﬁi@.v. Canada, in Haman Rights Committee, Annual
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appear at the hearings. The tribunal found on the basis of the evidence gathered by
the Commission’s investigative staff that the defendanis had violated Section 13(1)
of the Act. A cease and desist order was issued. The order was filed in conformity
with the Act with the Federal Court of Appeal. No effort was made by the violators
to have the order set aside, They simply ignored it.

In 1980, the Commission applied to the Federal Court for an enforcement
order. The Court found the appellants in contempt, sentenced Taylor to one year’s
imprisonment and fined the Western Guard Party $5,000. The judge, however,
suspended the contempt order and the penalties imposed on the condition that the
appellants discontinue the message service. They did not. In June 1980, the judge
lifted the suspension of sentences. Taylor and the Party appealed. The Federal Court
of Appeal initially stayed the execution of sentences but, in February 1981,
dismissed the appeal. An application for leave to appeal to the Supreme Court was
denied. Taylor began serving his sentence in July 1981,

Taylor and the WG Party then submitted a communication to the Human
Rights Committee of the United Nations, alleging that their rights under Article 19
of the Ir;stgmational Covenant on Civil and Political Rights (JCCPR) had been
violated.” The Committee found that "the opinions which Mr. T, seeks to dissemi-
nate through the telephone system clearly constitute the advocacy of racial or
religious hatred which Canada has an obligation under Article 20(2) of the Cove-
nant to prohibit."** The Commitiee accordingly declared the communication
inadmissible.

After Taylor’s release, the message service resumed. In 1983, the Com-
mission applied once again to the Federal Court for a contempt order. In the
meantime the Charter had come into effect. Thus, the appellants chose to challenge
the validity of Section 13(1) in light of Section Z(b; of the Charter. The Trial
Division of the Federal Court rejected the application 5. and the Federal Court of
Appeal denied the appca;\l.36 Taylor and the Western Guard Party appealed to the
Supreme Court of Canada.

The appeal in the Taylor case raised issues similar to those raised in the
Keegstra and Andrews cases. The majority and dissenting judges of the Court
reiterated their reasoning given in detail in those cases and summarized above. The
conclusions are virtually identical. The majority found that Section 13(1) of the
Human Rights Act violates Section 2(b) of the Charter but is justified under Section
1. The dissenting judges agreed that Section 2(b) is violated but disagreed with the
weighing of the competing factors in the Section 1 analysis.

The justices commented on three differences between Section 13(1) of the
Human Rights Act and Section 319 of the Criminal Code in the determination of
proportionality. First, Section 13(1) does not include an intent requirement. Second,
it does not include the defence of truth set forth in Section 319(3). Finally, it applies
to private conversation, Counsel for the appellants and for intervening parties
contesting the constitutionality of the section argued that these differences were

33 See the discussion of this case by Danilo Tiirk and Louis Joinet in paragraph 59 of their chapter in
Part 11 of this celtection. The text of Article 19 is reproduced in Annexe A.

34 See W.G. Party v Canada supra at note 32. The text of Article 20 is reproduced in Annexe A.
35 (1984) 6 C.HRR. D/2595.
36 [1987]13 B.C. 593, 37 D.L.R. (4th) 577.
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fatal to the constitationality of Section 13(1), regardiess of the resultin the Keegsira
case, because they rendered the section overbroad and vague.

The majority rejected these arguments. It held that human rights legislation
is not designed to deal with intentions but focuses on effects. This is reasonable
becanse so much discrimination is systemic rather than individual and intentional.
If an intent requirement were imported into human rights legislation this would
defeat the remedial purpose of the legislation. Significantly, human rights legisla-
tion creates remedial procedures which do not carry the same stigma or impose the
same burdens as criminal proceedings. The aim is to compensate the victim and
correct the discrimination rather than to punish the violator. Thus, Section 13(1)
satisfies the minimal impairment branch of the Oakes test.

Morcover, the absence of a truth defence does not mean that the legislation
is overbroad. The majority in the Keegstra case did not say that the truth defence
was vital to its conclusion that the legislation was constitutional, The legitimacy of
arestriction upon a Charter right depends on the evil 1o be corrected, and there is
no reason in appropriate circumstances why prohibitions of truthful statements
cannot be justified under Section 1. Just as the focus on remedying the effects of
discrimination justifies the lack of an intent requirement, so does it justify the
absence of a (ruth defence.

The fact that Section 13(1) applies to private telephone conversations does
not, in the opinion of the majority, make the section overbroad. The purpose of
these messages is to reach and persuade a sizeable section of the public, The use
of recorded phone messages is particularly effective because they attract impress-
ionable individuals and feed them hate propaganda in a situation in which neither
they nor anyone else can question its ¢ontent or challenge the speaker. This form
of communication of hatred is particularly insidious. The use of the word "re-
peatedly” in Scction 13(1) means that the section only applies to a series of
messages or what can be charactefized as "public, large-scale schemes for the
dissemination of hate propaganda”.”’ The conversations may, in a technical sense,
be private but they are an integral part of a "public” activity.

The dissenters finds that the words "hatred" and "contempt” are vague and
lack any precise meaning in the absence of statutory definitions. The section
significantly impairs freedom of expression and the costs of its application out-
weigh its doubtful impact in reducing racism, prejudice and discrimination.

PROVINCIAL HUMAN RIGHTS LEGISLATION

The provinces have used their exclusive jurisdiction over property and civil
rights matters to legislate extensively in the field of human rights. Provincial human
tights acts prohibit discrimination in areas such as housing, employment and the
provision of services on the basis of race, ancestry, place of origin, colour, ethnic
origin, citizenship, creed, sex, sexual orientation, age, marital status, family status,
handicap and receipt of public assistance. While procedures vary somewhat from
province to province, most provinces have created human rights commissions to
enforce legislation. These commissions have broad investigative powers, and
conciliation with a view to changing the discriminator’s behaviour and compensat-

37 (1990) 3 S.C.R. 8§92 at 939.



ing the targeted individual is the typical and preferred approach. Only the recalci-
trant offender will be brought before a tribunal.

All of the provincial human rights codes and acts prohibit one narrow
category of hate speech; namely, the publication or public display of "any notice,
sign, symbol, emblem or other similar representation” with intent to infringe, or to
incite infringement of, a fundamental right. The courts of Queen’s Bench in
Manitoba and Saskatchewan have both ruled that these prohibitions are to be
construed very narrowly.” An employment or rental advertisement indicating that
only whites or Christians need apply would be unlawful as would use of Nazi or
other racist symbols. However, advocacy of racist or other hateful ideas would not.

A few provinces have adopted legislation specifically addressing the issue of
hate propaganda. In 1981, British Columbia adopted the Civil Rights Protection
Act which makes the promotion of hatred on the basis of colour, race, religion,
ethnic origin or place of origin a tort actionable by the person, or by any mcmb%'
of the class of persons, against whom the conduct or communication was directed.
The person bringing the action does not need to prove damages; the court may
award exemplary damages. The damages may be awarded to the person bringing
the action or to any person or organization which represents the interests of the
class of persons. The commission of an act prohibited by the statute is also an
offence which makes the violator liable to a fine of not more than $2,000 or to
imprisonment for not more than six months. As of Jannary 1992, there have been
no reported cases involving this legislation.

Manitoba has included a section dealing with group libel in its Defamation
Act. ™! This section has greater drawbacks than the British Columbia statute, The
burden is placed on individual members of targeted groups to initiate the action.
The remedy is limited to an injunction and representative organizations do not have
standing to sue. There is no provision for damages. The cost of an application may
be high. The awarding of costs is seldom sufficient to cover the actual costs of such
proceedings. Not surprisingly, the section has seldom been used.

New Brunswick’s Human Rights Code has been used to restrain the activities
of Malcolm Ross, the author of several books which argue that the Holocaust was
a fraud. Although Ross was a teacher, in contrast to the Keegsira case, there was
no evidence that he used the classroom to promote his anti-Semitic views. In 1989
after the local Jewish community failed to convince the provincial government to
prosecute Ross under Section 319(2}) of the Federal Criminal Code, a parent laid a
complaint with the New Brunswick Human Rights Commission against the School
Board which employed Ross, It was alleged that the School Board was discrimi-
nating against students of Jewish background by continuing to employ Ross
because his presence as a teacher created an atmosphere of hatred in the schools.

38 Warren and Chapman, (1984} 11 D. L. R, (41[1}(474: Saskatchewan (Human Rights Commission) v.
Engineering Students Society (1989) 56 D. L. R. (4th) 604,

39 S.B.C.,c. 12, Section 1.
40 1d. at Section 3(2).

41 R.S.M. 1987 c. D.20, Sec. 19(1) reads:"The publication of a libel against a race or religious creed
Iikelg 1o expose persons belonging to the race, or pmfﬁ:ssin&l the religious creed, to hatred, contempt
or ridicule, and tending to raise unrest or diserder among the people, entitles a Lﬁerson belonging to
the race or professing the religious creed, 10 sue for an injunction 10 prevent the continnation and
circulation of the libel; and the Court of Queen's Bench may enteriain the action.”

The Board of Inquiry appointed to consider the case concluded, in August
1991, that the School Board had violated the Human Rights Act since its continued
employment of Ross as a teacher was counterproductive 1o the creation of "a
discrimination-free environment", The Board of Inquiry accordingly ordered the
School Board to suspend Ross for eighteen months without pay and to try to find
him a non-teaching position during that period. If such a situation could not be
found, the School Board was to dismiss him. The School Board was ordered to
terminate Ross’s employment immediately if he did not cease publishing anti-
Semitic materials. In addition, the New Brunswick Department of Education was
instructed to develop and promote multicultural education policies in schools and
to create a system of periodic appraisals of the overall quality of race relations in
the school environment.” Ross filed an application for judicial review which was
heard by the trial court in the fall of 1991. The trial court upheld the decision of the
Board of Enquiry that there had been a violation of the Human Rights Act.
However, the court modified the remedial order to strike out the restriction on
Ross’s right to publish his anti-Semitic views if he continued in the employ of the
school board in a non-teaching capacity. As of April 1992, an appeal from this
judgement was before the New Brunswick Court of Appeal.

CONCLUSION

The hate propaganda provisions of the Canadian Criminal Code and Human Rights
Act have survived constitutional challenges. This result is encouraging for those
who hope to see the federal and provincial governments more actively involved in
fighting the spread of virulent expressions of racist, sexist and religions hatred. For
many years, the hate propaganda laws appeared to be of little value: there were
virtually no prosecutions of hatemongers and prosecutors justified their reticence
to press charges by pointing to the dubious constitutionality of the hate speech laws
and the difficulty of proving the elements of the offences. Now, government
officials no longer are able to use doubts about the constitutionality of these
provisions to justify any failure to prosecute.

Another encouraging aspect of the recent cases is the importance judges have

attached to the detrimental impact of hate speech on its victims, The majority of
the justices of the Supreme Court weighed this harm heavily in upholding the
constitutionality of anti-hate propaganda provisions under Section 1 of the Charter.
This recognition of the reality of harm will likely serve as a precedent for similar
cases in the future,
) However, the provisions of the Criminal Code are very demanding. While it
15 not easy 1o satisfy all their requirements, any effort to amend these provisions to
facilitate prosecution entails the risk of renewed constitutional challenges. Given
the changing make-up of the Supreme Cout, it is possible that the minority views
expressed in the Keegstra and Taylor dissents could now be shared by a new
majority. If this is true, the chances of amended hate provisions surviving a
constitutional challenge are reduced.

The overview of provincial legislation in the previous section shows that,
while the provinces clearly have the power to take action against hate propaganda,
few have adopted legislation to do so. The few statutes which directly address the

42 Attis v. New Brunswick (School District 15) (1991) 121 N.B.R, (2nd) 1: 15 C.HRR. Df339.
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problem have proved of little value to targeted groups. They place a heavy burden
- both financial and psychological - on members of the targeted groups by priva-
tizing the problem. One of the important functions of legislation in the realm of
hate is the expression of societal disapproval of racism and bigotry and collective
support for the targeted groups. Human rights legislation and criminal laws serve
this purpose better than do group libel statutes, which require private prosecution.

The human rights commissions, as community representatives, could use
their expertise and resources to reduce the amount of hate propaganda in circulation
and educate the general public about racism. If they did so, individuals and
representative organizations would be spared the financial and other burdens
entailed by legal action. The more flexible procedures available under human rights
legislation including conciliation increase the possibility of speedy and adequate
remedies with less of the risk presented by criminal trials of making martyrs of the
hatemongers which may give their views greater credibility. Cases currently before
human tights tribunals indicate thas the provincial commissions are beginning to
take their roles more seriously. . -

Chapter 13

PRINCIPLES AND PERSPECTIVES ON HATE SPEECH, FREEDOM
OF EXPRESSION AND NON-DISCRIMINATION:
THE CANADIAN EXPERIENCE AS A CASE-STUDY IN
STRIKING A BALANCE

Irwin Cotler

In his speech to the Copenhagen Conference on the Human Dimension in June
1990, the then Foreign Minister of the former Soviet Union, Edouard Shevardnaze,
wamed about the "gathering storm” of racial incitement. It is perhaps not surprising
then that the Concluding Document of the Copenhagen Conference contained the
most comprehensive mini-code to combat incitement to racial hatred, hostility, and
discrimination that has ever found expression in any international agreement.

As it happens, the two years since the Copenhagen Conference have wit-
nessed a literal explosion of racial and religious incitement in democratic societies
in Europe, Canada, the United States, Latin America and Asia against vulnerable

* minorities in their midst. The legal remedies invoked to combat such incitement

have been the object of constitutional challenges in regions around the world,

triggering a series of cause-célébres this past year: the Le Pen case in France, the

Radio Islam case in Sweden, the Smirnov-Ostashvilli case in the former Soviet

Union, the Minnesota "Cross Burning” case in the United States, and the historic

I;'ilogy in Canada - for which Keegstra® is metaphor and message - to name but a
oW,

Indeed, thisarticle is being written against the backdrop of the most celebrated
litigation involving hate speech, freedom of expression, and non-discrimipation in
the history of Canadian jurisprudence. For in December 1989, three cases® involv-
ing freedom of expression and hate propaganda were joined for hearing challenges
to the constitutionality of Canada’s anti-hate legislation as being an unconstitu-
tional infringement of the freedom of expression guarantee of the Canadian Charier
of Righis and Freedoms, .

In each of these cases, there were two central issues before the court, which
are likely to be the central concerns of any court in a democratic society called upon
1o decide a racial incitement case: first, whether incitement to racial hatred is
protected expression; and, second, even assuming that racial incitement is prima
facie protected speech, whether it can nonetheless be subject to reasonable limita-
tions, prescribed by law.

An appreciation of this incredible array of litigation reveals a little known but
compelling socio-legal phenomenon: that Canada has become an intemational

1 Document of the Copenhagen Meeting of the Conference on the Human Dimension of the CSCE,
Anicle 40,4, reproduced in Annexe A. Admittedly, the Copenhagen formula is somewhat weaker
than the relevant international provisions in that it prohibits acts that constitute incitement to violence
rather than acts that constitute incitement to discrimination, hostility or violence. But it also broke
new ground in several respects. See Chapier 7 by Stephen Roth. As Thomas Buergenthal stated, the
Copenhagen meeting represented "a new public order for Europe".

2 R.v.Keegstra [1991]1 2 WWR. 1 (8.C.C.), [1990] 3S.CR. 697.

3 R.v. Keegstra; R v. Andrews & Smith [1990] 3 S.C.R. 870; Human Rights Commission v Taylor
[1990] 3 5.CR. 892.



centre for racist/hate propaganda litigation in general, and Holocaust denial litiga-
tion in particular,

The Canadian experience has generated one of the most compelling and
instructive sets of legal precedents respecting this "genre" of litigation in the world
for a variety of reasons. First, there exists a dynamic and dialectical encounter
between the rise in the publication of hate speech, on the one hand, and the
emergence in Canada of a comprehensive legal regime to combat it on the other,
coupled with a Rights Charter invoked by both the hatemongers and the victims.
Second, the Supreme Court of Canada has articulated a series of principles and
perspectives which may help to pour content into what First Amendment scholar
Fred Schauer has called the "multiple tests, rules and princjples” reflecting "the
[extraordinary] diversity of communication experiences ...".

What follows. is a distillation of some of these interpretive principles and
perspectives which should be useful to advocates, activists, judges and scholars in
appreciating the considerations that ought to be factored into any analysis of hate
speech, freedom of expression and non-discrimination and, correspondingly, in
attempting to strike a balance. :

1. "Chartering” Rights: The Constitutionalization of Freedom of
Expression

The adoption by Canada of a Canadian Charter of Rights and Freedoms in 1982
was regarded by the then Minister of Justice, Mark MacGuigan, now a judge of the
Federal Court of Canada, as the "most significant legal development in Canada in
the second half of the 20th century”. The present Chief Justice of the Supreme Court
of Canada, the Right Honourable Antonio Lamer, characterized the enactment of
the Charter as a "revolutionary” act parallel to the discoveries of Pasteur in science.

Section 1 sets forth the fundamental premise for balancing competing rights
and governmental interests;

The Canadian Charter of Rights and Freedoms guarantees the rights and

freedoms set out in it subject only to such reasonable limits prescribed

by law as can be demonstrably justified in a free society.

Section 2(b) guarantees "everyone ... fréedom of thought, belief, opinion and
expression, including freedom of the press and other media of communication.”

In the words of the Court, the rights and freedoms guaranteed by the Charter,
such as freedom of expression, are 10 be given "a generous and liberal interpreta-
tion" as befits constitutionally entrenched rights. The Constitution, said the Court,
in its paraphrase of g'aul Freund, "should not be read like a last will and testament,
lest it become one”,

This by no means suggests that the Canadian experience is irrelevant {o
societies that do not have an entrenched Charter of Rights. As stated by the Supreme
Court,

{The notion] that freedom to express oneself openly and fully is of

crucial importance in a free and democratic society was recognized by

Canadian Courts prior to the enactment of the Charter; ... [flreedom of

4 FSchauer, Book Review, 56 Univ. Chicago L. Rev. 397, 410 (198%).
5 Hunter v Southam [1984] 2 S.CR. 145, 155,

expression was seen as an essential value of Canadian Parliamentary

democracy.

In a word, freedom of expression was regarded as a “core” right even before the
advent of the Charter, a perspective that ought to be instructive for societies without
a constitutionally entrenched Bill of Rights.

What the Canadian experience demonstrates is that a constitutionally entren-
ched Charter of Rights jpvites "2 more careful and generous study of the values
informing the freedom,"”” and therefore commends itself to those concerned with a
more enhanced promotion and protection of human rights generally, Even in the
absence of a Charter, however, freedom of expression may well be treated as if it
were a constitutionally protected freedom.

2. The Scope of Freedom of Expression and the "Purposive" Theory
of Interpretation

In the view of the Canadian Supreme Court, the proper approach to determining
the ambit of freedom of expression and the "pressing and substantial concerns” that
may authorize its limitation is a purposive one. In Keegsira, the Court reiterated
the three-pronged rationale for freedom of expression that it had earlier articulated:

(1) seeking and attaining truth is an inherently good activity;

(2) participation in social and political decision-making is to be fostered

and encouraged; and

(3) diversity in forms of individual self-fulfilment and human flourish-

ing ought to be cultivated in a tolerant and welcoming environment for

the sake of both thos'g who convey a meaning and those to whom a

meaning is conveyed.
Hatemongering, according to the majority of the Supreme Court constitutes an
assault on these very values and interests. First, hatemongering is not only incom-
patible with a "competitive marketplace of ideas which will enhance the search for
truth”, but it represents the very antithesis of the search for truth in a marketplace
of ideas.” Second, it is antithetical 10 participation in democratic self-government
and constituics a "destructive assault” on that very government.'” Third, it is utterly
incompatible with a claim to "personal growth and self-realization"; rather, it js
aqa_logous to the claim that one is "fulfilled" by expressing oncself "\.riolently".11
Citing studies showing that victims of Broup vilification may suffer loss of self-es-
teem and experience self-abasement'?, the Court found that incitement to racial

6 Keegstra, supranote 2, at 27,

7 M,

8 JId. ar28.

9 Ild., per Grange, LLA., at 181-84.
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antithetical 1o our very system of freedom” (emphasis added).

11 See Irwin Toy Ltd v A G of Quebec [1989] 1 S.C.R. 927, 970.

12 See empirical data respecting the harm to target groups as summarized in Report of Special
Committee on Hate Propaganga inCanada (1 965, 2 1-21‘35; findings of the Ontario %ourl {f prpeal
in R v. Andrews and Smith, supra note 2, per Cory, 1., at 171; and empirical data cited in M Matsuda

Public Response to Victim’s Search: éonsndenng the Victim's Story," 87 Michigan L. Rev. 2320
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hatred constitutes an assault on the potential for "self-realization” of the target group
and its members. It is not surprising, then, that the Court anchored its reasons for
judgement in the "catastrophic effects of racism,”

3. Freedom of Expression and the "Contexiual" Principle

A third principle, or building block as Mme Justice Bertha Wilson characterized it,
is that of the "contextual” principle. The context of a case is of crucial importance,
and the validity of challenged legislation must be assessed in terms of its effects as
well as its purpose. Hate speech targeted against a disadvantaged minority or other
vulnerable group will be treated differently than hate speech directed at a person
from the majority cufture.

In the matier of hatemongering - whether the interpretive principle adopted
is the purposive or the contextual one - interpretations converge, and the Jjudicial
“balancing" outcome is struck in favour of the right of disadvantaged minorities 10
be protected against group vilification, while maintaining an "expansive” and
"liberal” view of freedom of expression itself as a core right,

4. Freedom of Expression in a Free and Democratic Sociely

According to Supreme Court doctrine, the interpretation of freedom of expression
must involve not only resort to the purposive character of the Charter’s freedom of
exprtassio1 guarantee, but also "to the values and principles of a free and democratic
society"." Such principles, said the Court, are not only the genesis of rights and
freedoms under the Charter generally, but also underlie freedom of expression in
particular. These values and principles include "respect for the inherent dignity of
the human person ... [and] respect for cultural and group identity,” > Accordingly,
anti-hate legislation should be seen not as infringing upon free speech but as
promoting and protecting the values and principlesof a free and democratic society.

5. Freedom of Expression in the Light of "Other Rights and Free-
doms”

The Supreme Court has also determined that the principle of freedom of expression
must be interpreted in the light of other rights and freedoms sought to be protected
by a democracy like Canada. Y The purpose, and often the effect, of hate speech is
to diminish, if not deny, the rights and freedoms of others. Indeed, hatemongering

(1989).
13 Keegstra, supra note 2, at 51.

14 See Justice B Wilson, "Building the Charter Edifice: The First Ten Years,” Conference Paper, Tenth
Anniversary of the Charter (Ottawa, April 1992), 6 &discussing hate speech, and also mentioning
that, for similar reasens, the Court balanced freedom o expression considerations in a case involving
advertising directed at children differently than it did in other advertising cases).

15 Keegsitra, supra note 2, at 34,

16 R.v. Oakes (1586) 24 C.C.C. (3d) 321 (8.C.C)) at 346.

17 RW.D.S.U.v. Dolphin Delivery Lid, [1986] 25.C.R. 573, 583 {"[1}he pulx}.)ose of the right or freedom
-« e

in question [freedom of ex| ression] is 1o be sou ht by reference 1o meaning and purpose of
the other specific rights and freedoms with which it is associated”).

is the very antithc_asis of the values and principles underlying these rights and
frecdoms. Accordingly, a reading of freedom of expression in the light of other

right.s and freedoms supports an interpretation that hate speech lies outside the
ambit of protected expression,

6. Freeldom_of Expression, the Principle of Equality and the Harms-
Based" Rationale: Hate Propaganda as a Discriminatory Practice

As a corollary, if freedom of expression is 10 be interpreted in the light of other
rights and freedoms, a core associated right is that of equality. The purpose and
effect of racist hate speech, above all else, is to diminish or deny equality and dignity
o the target of the vilification. In the words of Professor Kathleen Mahoney:
In 'thlS trilogy of cases, the majority of the Supreme Court of Canada
a_ruoulated perspectives on freedom of expression that are more inclu-
sive than exclusive, more communitarian than individualistic, and more
aware of the actual impacts of speech on the disadvantaged members
of sos:iety than has ever before been articulated in a freedom of ex-
pression case. The Court advanced an equality approach using a harm-
based rationale to support the regulation of hate propaganda as a
principle of inequality.
Accordi_ng to the Supreme Court, the concern of a democratic society with racist
speech is not "simply the product of its offensiveness, but stems from the very real
harm which it causes™.” The harm is two-fold, and extends both to members of the
target group and to society as a whole:
E_sscntially, there are two sorts of injury caused by hate propaganda,
First, there is harm done to members of the target group. It is indisput-
able that the emotional damage caused by words may be of grave
psychological and social consequence ... . The derision, hostility, and
abuse encouraged by hate propaganda have a severely negative impact
on the individual’s sense of self-worth and acceptance ... . A second
harmful effect of hate propaganda which is of pressing and substantial
concern is its influence upon society at large ... . [T]he threat Lo the
self-dignity of target group members is thus matched by the possibility
that prejud_icial messages will gain some credence, with the attendang
result of discrimination, and perhaps even violence, against minority
groups, '

7. Freedom of Expression and the Multi-cultural Principle

In the view_ of the court, freedom of expression, and limitations on that freedom
such as anti-hate legislation, must be interpreted in a manner that both preserves
and enhances Canada’s multi-cultural heritage. The Court determined that anti-hate

}‘egislation is mot only necessary to protect the members %)f the target group, but also
to prevent the destruction of a multi-cultural society”. 1

18 K Mahoney, "R v Keegstra: A Rationale for Regulating Pomography?" 37 McGill Law Journal 242,
10 Keegstra, supranote 2, at 42,
20 Id. ac 43.



8. Freedem of Expression in a Comparative Perspective

In determining whether incitement to racism is a protected form of expression,
resort may be had not only to the values and principles of a free and democratic
society such as Canada, but to the legislative experiences of other free and
democratic societies. An examination of the legislative experiences of other free
and demacratic societies clearly and consistently supports the position that racist
hate speech is not entitled to constituticnal protection.

9. Freedom of Expression, Hate Propaganda and International Law

In the words of the Supreme Court, interational law may be regarded as "a relevant
and persuasive source" > for the interpretation of rights and freedoms under the
Charter. The Supreme Court noted that "no aspect of intermational human rights
has been given attention greater than that focused upon discrimination"* and
furthermore accepted that "the CERD Convention and thé ICCPR demdnstrate that
the prohibition of hate-promoting expression is considered to be not only com-
patible with a signatory nation’s gggrantee of human rights, but is as well an
obligatory aspect of this guarantee”.

10. Freedom of Expression and the Principle of "Abhorrent Speech”

It is important to distinguish between offensive political speech - which targets the
govemment, its institutions, and public officials - and abhorrent, racist speech
intended to promote hatred and contempt of vulnerable and disadvantaged mi-
norities. The hatemongering at issue in Keegstra - and in analogous cases - can be
distingnished on principled grounds from legitimate political speech directed
against public ofﬁf_}als as in the Sullivan case™, or against "the world at large” as
in the Cohen case”™ . Prohibiting racist speech is not an instance of a government
legislating in its own self-interest regarding its political agenda, but an affirmative
responsibility of governments to protect the inherent human dignity and equal
standing of all its citizens.

CONCLUSION
These, then, constitute the principles respecting freedom of expression, hate speech

and non-discrimination as articulated by the Supreme Court of Canada in the recent
historic trilogy of cases symbolized by Keegsira. But an appreciation, or invocation,

21 Ia.

22 See, e.g., Commitiee on the Elimination of Racial Discrimination, Positive Measures Designed lo
Eradicate All Incitement io, and Acts of, Racial Discrimination (UN 1986).

23 Slaight Communications Inc. v Davidson [1989] 1 5.C.R. 1038, 1056-1057.
24 Keegstra, supra note 2, at 45.

25 Id. at47.

26 New York Times v. Sullivan, 376 U.S. 254 (19564},

27 Cohen v. California, 403 U.S. 15 (1971).

of these principles or factors need not be limited to the Canadian jurisdiction only,
Rather, just as Canadian courts, and counsel appearing before them, have drawn
upon principles grounded in comparative and international perspectives to help
strike a balance, so too may courts and counsel of other free and democratic
societies - and those aspiring to become ones - draw upon the Canadian experience.



Chapter 14

SOURCES OF INTER-ETHNIC DISCORD THROUGHOUT
THE FORMER SOVIET UNION

Yuri Schmidt and Tanya Smith
INTRODUCTION

Inter-ethnic problems throughout the Commonwealth of Independent States! today
are unprecedented, acute and complex. Examination of such problems yields no
satisfactory solutions and reveals difficulties in the current consideration of these
problems by the courts.

In 1991, the newspaper Moscow News investigated emerging conflicts in 76
"hot spots" in the Soviet Union. These conflicts were fuelled by prior administrative
divisions of territory and current attempts to take ¢ontrol away from central
authority. Conflicts involving local territorial disputes continue to grow, and are
penetrating various structures of the governments and armed forces. In the majority
of regions there has been increasing evidence of varying degrees of anti-Semitism
and anti-Russian feeling,

One does not need o search long for the reasons for the escalation of
inter-ethnic hostility, Social order in the former Soviet Union, like the existence of
the Communist regime, was supported by terror, with the purpose and effect of
suppressing rights and freedoms of individual citizens as well as entire nationalities.
The nationality policies of Bolshevism aimed to overcome inter-ethnic differences
by forcibly obliterating them and by prohibiting freedom of culture, religion and
even linguistic self-expression,

The Communist regime not only destroyed the most prominent and active
representatives of different nationalities, but carried out a widespread policy of
genocide and massive extra-judicial repression. Numerous nationalities were sub-
jected to forced deportation, a policy pursued in order to punish those whom Stalin
considered "guilty", Banished from their homelands, these nationalities were forced
to assimilate in an attempt to destroy their national and ethnic identities,

The destruction of ethnic identity was further promoted by the arbitrary
change of the administrative territorial structure, the redrawing of borders between
republics and of regional borders within republics and the destruction or reorgan-
ization of autonomous ethnic communities,

In recent years some of the former Communist Party nomenklatura have
changed their strategy and, rather than trying to prevent the growth of movements
for national antonomy, seem instead 1o welcome or even promote inter-ethnic strife
in the hope of preserving their own powers. They have used methods which have
created tension in inter-ethnic relations and which display jealousy, and suspicion
of, and disrespect for, the rights of citizens of other nationalities,

The downfall of the totalitarian regime has lifted the lid on suppressed
inter-ethnic conflict. However, the past system of control has not yet been replaced

1 Throughont this paper, the terms "Soviet Union" and "Sovjet" are used when referring to events
which occurred or conditions which existed before the dissolution of the Union in December 1991,
and the temms “"Commonwealth of Independent States” and "Commonwealth” are used when
dizcussing events and sitwations afier formation of the Commonwealth,
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by a legitimate political and legal system. Although the authorities now in power
claim to want to prevent ethnic and racial hatred, in practice this aim is rarely
pursued.

This paper does not attempt to be comprehensive, Rather, it describes some
of the common characteristics of the inter-cthnic problems, discusses the laws
which continue to govern inter-ethnic strife and examines how these laws have
been applied in practice.

INTER-ETHNIC PROBLEMS
Nationalities Residing in Their Native Territories

In several former Soviet republics such as Moldova (Moldavia) and the Baltics
(Estonia, Latvia and Lithuania), the traditional nationalities still live in their native
territories. However, for several years, people in these arcas have felt the effect of
forced Russification. The increasing per centage of ethnic Russians and other
newcomers in these republics has placed the native populations in danger of being
transformed inte minorities in the lands of their birth, threatening the loss of their
national cultures, traditions and languages.

With the decline of Communist Party repression, these territorial nationalities
sought their independence as a means of preserving their cultures and protecting
their rights, The decision of Lithuania, Latvia, and Estonia to leave the Union posed
a great threat to the Soviet centre, and especially to the Communist Party nomen-
klatura in these republics. The local nomenklatura responded by restricting acti-
vities related to independence: the promotion of ideas of nationalist rebirth, the use
of native languages and the granting of citizenship. They used their powers to
persuade the public that independence movements were of a discriminatory and
even fascist nature, and to promote inter-ethnic tension.

Displaced Populations

Populations that were displaced during the Stalin era have experienced two major
problems. For many of them, there simply has been no place to which they could
return. Their ancestral homelands are occupied by other people, some of whom
were themselves deported from other regions. For example, the Meskitan Turks of
Georgia, forced to move to another part of the Soviet Union, now have little hope
of returning to their native territory,

When members of nationality groups are able to return to their ancestral
homelands frequently, the local nomenklatura play on local residents’ fears that
returning populations will claim sovereignty over their former territories and will
deny the residents their rights. Such is the case, for example, throughout the Crimea.

Division of Populations by Artificiat Borders

Conflicts were also created by the construction of arbitrary borders and the
separation of ethnic and national groups into different republics. Aspirations for
re-union were, and continue to be, restricted. The most acute problems of this type
are occurring in Nagorno-Karabakh and Ossetia, artificial borders dividing political
control of the local populations have resulted in armed conflicts.



AP VIR T W R T T

Forced Union of Different Ethnic Populations

Inter-cthnic conilicts are the outcome not only of artificial division of nationalities
but also of the artificial union of different nationalities into a single political-ad-
ministrative entity. This has happened through the deportation of peoples and the
forced assimilation of neighbouring populations. The worst situations have oc-
curred not in those regions where there is a multi-ethnic society, but where two
distinct nationalities are controlled by one government.

RELEVANT LAWS

Racism, discrimination and incitement to national, racial and religious hatred were
prohibited in the constitutions and laws of the former Soviet Union and the fifteen
republics. These laws, for the most part and to the exient that they have not been
superseded, continue to be applied by the states of the Commonwealth.

Article 34 of the 1977 Constitution of the Soviet Union declared that all
citizens were "equal before the law without distinction on grounds of origin, social
Or property status, race or nationality, sex, education, language, attitude to religion,
type or nature of occupation, domicile or other circemstances.” Article 36 reiterated
that “citizens ... of differing races and nationalities have equal rights". In particular,
Article 36(3) provided:

Any direct or indirect limitation of the rights of citizens or establishment

of direct or indirect privileges on grounds of race or nationality, and any

advocacy of racial or national exclusiveness, hostility or contempt, are

punishable by law.
Article 52(1) prohibited "incitement of hostility or hatred on religious grounds”,
and Article 64 declared that "It is the duty of every citizen of the USSR to respect
the national dignity of other citizens, and to strengthen the friendship of the nations
and nationalities of the multinational Soviet state."

The All-Union Act on Criminal Liability for State Crimes, implementing the
above constitutional provisions, was adopted in 1958 and amended in 1989. All of
the Soviet republics incorporated the Act into their criminal codes (differing only
in the numbers of the articles). Incitement to national or racial hatred was prohibited
by Article 11 of the Criminal Liability Act and by Article 74 of the Criminal Code
of the Russian Republic.

Both articles provided:

(1) Deliberate acts aimed at inciting national or racial hatred or
discord, the denigration of national honour and dignity, and any direct
or indirect limitation of the rights of, or the establishment of direct or
indirect privileges for, citizens on grounds of their race or nationality
shall be punishable by imprisonment for a period of up to three years
or a fine of up to 2000 roubles.

{2} The same acts, when accompanied by violence, deception or
threats, or when committed by officials, are punishable by imprison-
ment of up to five years or a fine of up to 5,000 roubles.

(3) Acts falling within parts 1 and 2 of this Article, when committed
by a group of persons or when involving loss of human life or other
grave consequences, are punishable by imprisonment of up to 10 years,

On 2 April 1990, the Supreme Soviet of the USSR adopted a law entitled "On the
enhancement of the responsibility for encroachment on the national equality of
citizens and the violent encroachment of the integrity of the territory of the USSR",

vuiiinuhiveaurd oy 1raepenagent sSiates

The preamble explains that the law’s purpose was to abolish acts of nationalist and
separatist associations which advocate discrimination against citizens on the basis
of nat:'ion?hty. The law prohibits such associations, including political parties,
organizations and mass movements, which incite nationalist or racial hostility
discord or Fhsrespect, or use force against ethnic, racial or religious groups. Thosé
who participate in such associations can be detained under administrative law for
up tl‘;l 15 dzi\lysfor tt";!ned u%) to 10,000 rubles. Criminal sanctions may be imposed for
public calls for the violent overthrow of the intepri i
and Soviet Republics", Erily oftheferitory of the USSR
In t.he authors’ opinion, the Law of 2 April 1990 places excessive restrictions
on t!le_ right 10 association. Article 634 of the Criminal Liability Act is less
testrictive, prohibiting only the perpetration of a crime on the ground of national
or racial hatred or contempt. The 1990 law was passed in an effort to take steps to
address the increasing inter-ethnic tension at that time.

IMPLEMENTATION OF LAWS PROHIBITING RACIST SPEECH

- Criminal Law

During the long period of Soviet power, statistics on criminal activity were kept
secret. Now, although the prohibition on the publication of statistical data has been
removed, very little concrete data exists. For this reason, it is unclear how widely
law:s cortesponding to the Criminal Liability Act on incitement to national and
racial hatl:ed (such as Article 74 of the Criminal Code of the Russian Republic)
were apphe_d in the former Republics,

The f1r§l: part of Article 74, prohibiting non-violent acts aimed at provoking
ethnic or r?lmal hatred, has not been enforced in practice. Words and non-violent
acts are virtually never prosecuted. The law is applied almost exclusively in
conjunction w%th responsibility for other crimes, such as murder, rape or assault.

Ifrosecuuons under Article 74 in connection with acts of violence include the
following examples. In 1990, fifteen people were reportedly tried in Tadjikhistan
under the third part of Article 74 (group provocation of ethnic or racial hatred) for
a b!oody pogrom in Dushanbe. In Uzbekhistan, several people were convicted for
racially motivated violence in Fergana, Osh. It has not been possible to learn
V\fhc_:ther anyone was tried under an analogous law in Azerbaijan following the mass
killings of Armenians in the cities of Sumgait, Baku and Gyndzh in 1990,

:I‘orez Kolmbegov, the elected leader of the recently proclaimed Southern
Ossetlax_l Soviet D_emocratic Republic (South Ossetia was formerly an enclave of
the Sqwet Re[_)ubhc of Georgia), was charged with incitement of ethnic discord on
_9 April 1991 in Tblisi, Georgia for acts relating to South Ossetia’s declaration of
mdepe_ndepcc. These included making a statement at a rally that "the only good
Gegrglan_ 1s a dead Georgian", and the prevention of the celebration of Georgian
hohd?ys in Ossetia. Other charges against Kolumbegov included plotting murder,
carrying a concealed weapon and abuse of official authority. The case went to trial
before the Supreme Court of Georgia in October 1991 and was continued until
December. The Court never pronounced Jjudgement and in January 1992 Kolum-
begov was released as part of a general amnesty of political prisoners.

"I'here is on_Iy one case known to have been decided solely under the first part
Sf A'I'IJC]EI: 4.1t involved Konstantin Smimov-Ostashvili, one of the leaders of a
natmnahstlc,: patriotic” group called Pamyat (Memory), In 1990, he was sentenced
to two years’ imprisonment for his words and non-violent acts, which were found
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to be degrading to the dignity of Jewish people, when he led the forceful disruption
of a meeting of a writers’ organization called Aprel (April).” Oddly, the charges
against Smimov-Ostashvili did not include responsibility for the violence at the
Aprel meeting. Even though Smimov-Ostashvili admitted that Pamyat was an
anti-Semitic organization which calls for the "de-Zionization™ of Soviet society and
for discrimination against Jews, no criminal or administrative proceedings have
been bronght agilinst Pamyat under the third part of Article 74 or the USSR Law
of 2 April 1950.

The conditions of the former Soviet society and government have resulted in
high social tension. There is an increasing tendency to hold people of other
nationalities accountable for economic and social problems. Because it is im-
possible to prosecute criminally every manifestation of racism, in order to maintain
the rule and force of law it is essential to prevent arbitrariness in its application.
This can be best accomplished, in the authors’ opinion, by narrowing the prohibi-
tion against racist expression to the strict formulation of "systematic or maliciousty
intended acts" instead of the current formulation of "intentional acts". The Soviet
sitnation differs from the situation in other countries (such as the United Kingdom
and the Netherlands) where the level of racist expression is lower and where,
accordingly, looser definitions of prohibited forms of hatred may be appropriate.

Civil Law

The right to bring civil proceedings to defend ethnic and personal dignity is
provided for in Article 7 of the Fundamental Civil Law of the USSR. In practice,
however, the courts have extended the right to honour and dignity only to individ-
uals and not 1o ethnic groups. In the first few months of 1991, Moscow trial coutrts
declined to hear any of the more than ten cases brought by ethnic Chechins against
the magazine Glasnost, published by the Soviet Communist Party Central Com-
mittee. The petitioners asserted that an intcrview in Glasnost with an anonymous
official from the Soviet Ministry of Internal Affairs, who discussed the aclivities
of the "Chechin mafia" in Moscow, insulted the ethnic dignity of Chechins. The
courts held that there was no right to redress for an ethnic group.

The Media

Racist expression in the media continues to be a severe, unresolved problem
throughout the states of the Commonwealth, The mass media’s dissemination of
racist expression could be deemed to be made with malicious intent, particularly
in light of the existing social conditions and high ethnic tensions.

A group of City Council members and social activists in St. Petersburg have
tried unsuccessfully to bring criminal charges under the first part of Aricle 74
against A. Nevzorov, the commentator on the widely popular television investiga-
tive news programme, 600 Seconds. Their complaint was based on a series of

2  Smimov-Ostashvili died in prison in May 1991, mportedly'by suicide,

3 Pamyat's programme includes advocacy of prohibitions on Jews working in many arcas of
ﬁvemment_ service, being ﬁramed higher educalion degrees and working in academic institutions.
e extremists in Pamyal have called for the ditect use of force against Jews and punishment of

Jews by Parnyat members,

programmes in January 1991, watched by approximately 70 million viewers, in
which Nevzorov comm;med on the violent events in the Baltics. The complaint
charged that Nevzorov intentionally used his popularity and talent to exacerbate

ethnic tensions and to incite people of Russian nationality to hatred and hostility
towards Lithuanians, Latvians and Estonians.

The Couris

The lack qf independent, effective courts is a particularly serious threat to human
rights during this time of increasing inter-cthnic tension. Article 6 of the CERD
Com.fennon imposes a duty on states parties to provige competent courts which
provide effective protection from racial discrimination.” In practice, this obligation
is not fulﬁlled._ Soviet courts have traditionally been dependent on the government
gmd Cqmmumst Party apparatus to such an extent that it has been virtually
impossible to receive an impartial, fair determination by a Sovict court in any case
!nvolylng parties of different nationalitics. In such cases, Soviet courts have
invariably been pressured to make judgements based upon political issues that
rcannot properly be decided in a court. Moreover, various declarations of inde-
pendence and sovereignty at different governmental levels have left courts and
lawyers to struggle with unanswered questions conceming which laws apply and
what powers various courts have,

CONCLUSION

To re_duce the inter-ethnic distrust and animosity which have built up over lifetimes
and, in some cases,.centuries, will require a great deal of time, public education and
govemment commitment to reversing the past policies of favouritism and discrimi-
nation, especially in education, employment, language, culture, government ser-
vice aqd place of residence. In addition, criminal and civil restraints on speech
Whlcp incites hatred as well as violence are necessary to address the most destruc-
tive, immediate impacts of ethnic hostilities. Drafting appropriate laws and ensur-
ing that they are enforced with even-handedness and determination are among the
greatest challenges facing the states of the former Soviet Union today.

4 'The Soviet Union was a party to the CERD Convention. Th i i
) L Y . The Russian Federat, d
republics have expressly accepted the Soviet Union's treaty obligations in the flgl‘dagf }flfr:xe::lri%l}jl}esf
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ADDITIONAL COMMENTS ON ANTI-RACISM LAWS
IN THE FORMER SOVIET UNION

Stephen J Roth
THE COMMONWEALTH OF INDEPENDENT STATES

It is too early to assess how far the independent member states of the new
Commonwealth (as well as the Baltic republics) will incorporate into their own
legislation the Soviet laws (discussed in these comments as well as in the preceding
contribution by Schmidt and Smith) which protect against racist and/or religious
incitement. Their legislation has not yet developed and is so far largely unknown,

It must be hoped that they will not permit their laws to fall below the Soviet
norms which existed at the time of the dissolution of the Union. This expectation
is particularly justified on account of the Declaration of Human Rights and
Freedoms adopted in September 1991 which was part of the post-putsch process
that led to the creation of the CIS and was endorsed by ten of the Republics (all
except Georgia and Moldavia). :

FORMER SOVIET LAWS
Laws Limiting Freedom of Speech

As noted in the preceding essay by Schmidt and Smith, Article 11 of the All-Union
Criminal Liability Act, which prohibits incitement to national and racial hatred,
was amended in 1989. Some of the changes are welcome, particularly the addition
that when incitement is accompanied by violence or is committed by a "group of
persons” a more severe punishment is available. The outlawing of an "act” instead
of "propaganda and agitation", as in the previous version, also strengthens the law;
"act” obviously embraces more than propaganda and agitation, Forthermore, acts
defined in Article 11 are now regarded as "Especially Dangerous Crimes Against
the State”, However, the term “deliberate action” may turn out to make convictions
more difficult by demanding evidence of direct intent to arouse racial hostility or
dissention. While the earlier version included the requirement that the propaganda
or agitation be "for the purpose of arousing hostility”, the addition of the word
"deliberate" seems to put even more emphasis on the guilty intent (mens rea). The
requirement of specific intent is a feature of many comresponding Western laws,
which often weakens their effectiveness,

Professor F J M Feldbrugge, an eminent expert on Soviet law, writes that,
where intent to arouse racial hostility or dissention was not proved, the offender
could only be convicted for insults (under Article 131 of the Soviet Criminal Code)
or hooliganism (under Article 206)1. It is interesting to note that he thereby
proposed to invoke articles of the Criminal Code in the fight against racial hatred
which, in the pre-Gorbachev era, had been regularly used to suppress the dissident
freedom movement and its activists.

1 Encyclopaedia of Soviet Law, Vol. 2 (1973), 571.
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An additional safeguard against the ex i ist vi i i
pression of racist views is provided b
the USSR Law on the Press and Other Mass Inf i i A 2
i { ormati
which contains the following provision: wtion Media of 12 June 1990
Article 5: Impermissiﬁility of abuse of the freedom of speech
_The use of mass 1.n[:'ormation media ... to make propaganda for ...
;abczal, nat}:mal or religious exclusivity or intolerance, to disseminate
TNOgraphy, or o incite the commission of i i
Bets fepeprorto other criminally punishable
The use of tl-le mass information media to interfere in citizens’
personal hves_or infringe their honour and dignity is not permitted and
- flS punishable in accordance with the law.%
© Lurst paragraph, prohibiting the usc of mass information medi i
o iy . am
exclusivity and intolerance, is unambiguous, Whether the protecti(]))rrlo (I)Tf! (:;ti?irg:ri:}

honour and dignity, contained in the second i i
group defamation, is less clear. PAI3BTApH. could be applied gt

Laws Curtailing Freedom of Association

“Until recently, the principal isi i iati
, provision regarding freedom of association was Articl
\?vli ﬂ(:fmme ;977 US$R_ Constitution which allowed such freedom "in accordancc:
e eg aim of bullflmg Communism", a restrictive qualification, by now also
ted, and not the ideal formu_la to curb racism. New provisions outlawing racist
gsshom_atlons havp been qdopted in the Soviet Law of 2 April 1990 (mentioned by
; 3 90rmdt and Smith) and in a further Soviet Law on Public Asscciation of 9 October
.'I?hh: scc?ind pal('iagraph of Article 3 reads, in part:
creation and activity of public associations whose purpose or modus
ogerandz 15.... propaganda for war, violence and bmtalitm ncitement
ge rlc):éztiss t?nd alfso ;ac:al, national and religious discord, and the
ration of gther crime i imi
- e ot 0T g s punishable under criminal law
1C associations may be dissolved by a court "in the eventof a i iati
> ASSC : _ public associatio:
:;ﬁﬁgmg In actions which go beyond the purposes and tasks determined by iti;I
tes or which break the law ..." (Article 22, in connection with Article 21). This

provision permits, in my view, the bannin izati ich di
! s y of organiza i
ideas based on racial hatred. ’ # rons which disseminae

Laws Curtailing Freedom of Assembly

Freedom of assembly is protected in Article 50 of the 1977 U ituti
mi SSR
IS:'geT%i lew provisions were adopted under perestroika. On 28 Jugmi;%tg,ng:z
o [L um of _the _Supremc Soviet of the USSR passed a decree "On the procedure
e e Organization aﬂi conduct of meetings, rallies, street marches and demon-
ons in the USSR"* which made all assemblies subject to prior authorization

2 Ved ]
e ,8.'8?1&9; CgISiS‘R (1990), No. 26, 492, Tzvestiya, 21 June 1990, translation in BBC Monitor,

3 Vedomost 855,
SUID916}C1/].R (1590), No, 42, 839, Pravda, 16 October 1990, translation in BBC Monitor,

4 Izvestiya, 29 July 1990, translation in BBC Monitor, SU/0219/B/1.



by the authorities. However, the criteria for anthorization are not spelled out, so
that it is entirely at the discretion of the authorities whether or not to allow an
assembly. The only guidance in this respect is provided by Article 50 of the 1977
Constitution, which guarantees freedom of assembly "in accordance with the
interests of the people, and in order to strengthen and develop the socialist
system ... "

So far, the authorities’ power to restrict meetings has been used only against
dissidents and democratic organizations; it could be used against meetings for a
hate-mongering purpose, like those organized by Pamyat, given that these hardly
are "in the interests of the people” or strengthen the socialist system, It may be
haoped that the Commonwealth states will adopt provisions which permit them to
restrict assemblies which are like to incite racial violence or hatred.

The Declaration of Human Rights and Freedoms

On 5 September 1991, the Congress of the USSR People’s Deputies adopted a
Declaration of Human Rights and Freegoms which, despite its designation as a
"Declaration”, had the fufl force of law.” {Its Article 2 states: "The provisions of
this Declaration are directly effective ... and are of a higher rank than ordinary
laws".) Its rapid adoption was undoubtedly the result of the atmosphere prevailing
after the defeat of the August putsch.

Professor Schweissfurth expresses the view that, although the Declaration
does not include a provision which expressly states that it is to be substituted for
the catalogue of rights and duties contained in the Soviet Constitution of 1977, it
must be regarded as replacing that catalogue; in other words, that the Declaratio
amounts to a revision of the Constitution and has a higher rank than ordinary laws.
Indeed, Schweissfurth regards the Declaration of such historic importance that he
calls it the Russian Déclaration des droits de I' homme.

On the issues of racist expression and racist organizations, the Declaration
has little to say - at least in an explicit form. It naturally includes among its human
rights catalogue "the right to the freedom of speech and to an unimpeded expression
of opinions and convictions and to their dissemination orally or in a written form"
(Article 6); the right to assembly (Article 8); and the right "to unite ... into public
organizations" (Article 9). As is usual in declarations of this type, the document
contains relatively few restriction clauses (which is a welcome relief from such
earlier restrictions on constitutionally guaranteed rights as "in the interest of society
or State" and "in order to strengthen and develop the socialist system"). The former
strong linkage in the Soviet Constitution between rights and duties also disap-
peared. The Declaration contains only a very general phrase: "Every person bears
constitutional duties, the discharge of which is essential for the normal development
of society” (Article 1(1)).

5 Russian Text in VSNDVS SSSR (1991), No. 37, 1083, and in fzvestiya (7 September 1991); the
translation used in this article is from TASS release (6 September 1991). A useful commentary 1o the
Declaration has been published by T Schweissfurth, "Moskau nach dem Puisch-Debakel: Die
Deldaration der Rechte und Freiheiten des Menschen vom 5 September 1991" (Moscow after the
debacle of the putsch: the Declaration of the Rights and Freedoms of Men), 18 Europaeische

Grundrechte Zeitschrift, Nos. 18-20, 409 (Nov. 1951}.

6 Schweissfurth, supra, at 412,
T -id ard4l4d,
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1‘ights-Hr:)\avever, the Declaration includes the following general limitations on
:I'he exercise of the rights by the citizens should not run coun
[ tert
rights of other people. (Article 19(3).) riothe
T!)e execution of ri‘ghts and freedoms is incompatible with actions
patgnqltg st[;t% alxpd pubhlc security, public order, public health and moral
lntegnty [public morals], [and the protection of] human righ
ﬁeedqms. (Article 30.) . rgts and
These provisions may be interpreted to permit restrictions on freedom of ex-

[} .

APPLICABILITY OF INTERNATIONAL LAW

The Soviet Union ratified, and thus i i

: . ified, was bound by, intemational agreements
(m(_:ludmg the Intlernanonal C'ov.enant on Civil and Political Rights andgrthe Inter-
national Conventhn on the Elimination of All Forms of Racial Discrimination) that
Tequire states parties to adopt laws against hate-mongering, racist organizations.

“Whether these treaties automatically became part of Soviet law is an unresolved

question. As Professor Butler states: "Few questions of law have engen i
dlfferenc?,s of opinion and approach in Soviet legal dgctrine than tghee f:l;et?o;vslg?;
betwcﬁl International treaties and Soviet legislation",
oreover, while some Fundamentals of Legislation on diff j
(such as Public Education and Civil Legislation% contain the st?}r)flrll;tisr;]: thcztist
Iniernational treaty provisions have priority over inconsistent domestic legislation
such a rulg Is mssing from the Fundamentals of Criminal Legislation. On the other
hand, Art_lclq 29 of the 1977 USSR Constitution and corresponding provisions of
the consttutions of the republics provide that "relations of the USSR with other
Z?é:fa sltlx}e,lli;e bm_lt %n th.e basiis of good faith fulfilment of obligations arising from
ognized princi i i i
u'onalltreaties fgncludgd byp thees ia]gc; ;?..rs')ns of international law and from interna-
t is worthy of note that the Soviet Law on Public Associati i
above)' stipulates (in Article 25) that "if any intemationalsiroecalfyug? gés%lg?lg
determinesrules different to those contained in this law, the laws of the international
treaty apply”. It is also significant that Article 1 of the Declaration of Human Rights
and Free_doms reaffirms that all laws must be in conformity with the intemational
human" rights treaties by which the government was bound and by "international
norms” in gene.ral. Further international provisions (not Iégaliy binding but cer-
tainly representing a serious political commitment) were adopted in various docu-

ments produced by the CSCE process (discussed in P i
reproduced in Annexe A). P ( In Part IT of this book and

8 W E Butler, Sovier Law, 2nd ed. (London; 1988), 397.
9 Seeid. at 56. The wording in Article 29 is taken from Principle X of the Helsinki Final Act.



Chapter 16
DENMARK: RACIST SNAKES IN THE DANISH PARADISE
Lene Johannhessen

This arresting title was given to an article written by Jacques Blum, a cultural
antlfropologigt at the Un%versity of Copenhagen in the newspaper Akluet on 2_8
January 1985. The article warmed about t!_me risg of attacks on immigrants in
Denmark, and it began the process of awakening complacent ].?)amsh public opmlog
to the new and growing phenomena in their country of racism, xenophobl'a any
violence directed against foreigners. The prime targets, as clsewhere, are unml;
grants and the alleged "mass influx" of refugees. In reality, less than three per c&(:;?
of the inhabitants of Denmark are forcigners, and many come from other Sc?.q i-
navian or European countries. It is estimated t!lat only about 100,000 people living
i nmark come from non-European countries. . .
" De'IhZI media’s concern to force a country justly proud of its liberal plural ethos
to accept that things had changed resulted in tl:ne prosec_uhon'of a tel?vnsu_)n
journalist and editor in 1985 for aiding and abetting the dlssemm:dnon [y rac_itsl:
speech. A Danmarks Radio television programme had broadcast an interview wi
members of the Green Jackets, a skinhead youth gang, who made racist stgte;nent:;
on the air, The convicted journalist complained to the European Commission (1)
Human Rights in Strasbourg, citing hisxight to f_reedom of expression under J:ift;lc le
10 of the Enropean Convention on Hum_an R{ghts (ECHR).'The case, v;rn ch is
currently pending, directly raises the relationship between Article 4 of the teErE:i:l)-
tional Convention on the Elimination of All Forms of Racial Dlsg:rlm ination (
Convention} and the ECHR’s guarantee of ﬁeedom of expression, parm_:ul'arly the
rights of the media fo report information and opinion of legitimate public interest,
however offensive.

THE PENAL LAW ON RACIST SPEECH

i f the Danish Penal Code provides: o
Amcﬁﬁgi)l;;on who, publicly or with It)hc intention of wider dissemination,
makes a statement or imparts other information by which a group of
people are threatened, insulted or degraded on account of their race,
colour, national or ethnic origin or religion shall be liable to a fine or to
imprisonment for any term not exceeding two years. _ _
This offgnce was originallj)(r inserted in the Penal Code in }939 in response ;9’ {ht:
growing racism and anti-Semitism emanating from Hitler’s Germany. In 1971 i

was amended to fulfil the requirements of Article 4 of the CERD Convention. The -

i that the law could
Committee experts who proposed the draft_ offence were aware
reach a broad range of expression but considered that (he p_r1nc1ples of. freedom of
expression should be balanced with the objective of widening the ambit of protec-
tion against racially discriminatory views: ]
%N]ecessary respect must be observed with regard to freedom of_ ex-
pression which should also be granted with regard to expressions

1 ‘The'texts of Art. 10 of the ECHR and Art. 4 of the CERD Convention are set forth in Annexe A.
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concerning racial groups etc, and which Article 4 of the Convention
aims to protect, among other ways, by referring 10 the Universal
Declaration of Human Rights. ... Furthermore, the above-mentioned
expressions ‘degrading comments or treatment’ must be interpreted in
a way in which less coarge incidents cannot be considered to fall within
the scope of the article.
The proposed offence, with certain amendments, was adopted by Parliament on 4
June 1971. Denmark ratified the CERD Convention on 4 December 1971.

CONSTITUTIONAL STANDARDS

No issuc of compatibility with the constitutional protection of freedom of ex-
pression arises from Article 266b. The 1953 Danish Constitution includes protec-
tion of the right to freedom of expression. Article 77 declares:

All persons shall be entitled to publish their thoughts in print, in writing

and in speech provided that they may be held answerable in a court of

Justice, Censorship and other preventive measures shall never again be

introduced.
Traditionally, this provision has been interpreted as guaranteeing only freedom
from prior restraint (formal protection) and not freedom from subscquent civil or
criminal sanction (substantive protection). Thus, in principle, Parliament could
enact legislation compatible with the Constitution which severely curtailed free-
dom of expression, provided it did not involve prior restraint. However, there has
been a recent trend in the courts to uphold some substantive protection in matters
concerning the public interest even in cases involving controversial sp%ech and
expression which may be damaging to the rights or reputations of others.

THE GREEN JACKETS CASE

There have been relatively few prosecutions under Article 266b. In the early 1980s
a local right-wing politician was convicted for claiming in a public speech that
immigrants "bred like rats", However, the one case under the article, mentioned
above, which caused the greatest debate was the Green Jackets prosecution.

In July 1985, Danish National Television (Danmarks Radio) broadcast an
interview with members of a group of youths, called the Green Jackets. In the
broadcast, members of the Green Jackets expressed extreme views of a racist
nature, including support for the practice'of eugenics,

The interviewer, Jens Olaf Jersild, with the approval of the editor of the
programme, Lasse Jensen, intended the programme to be an informative portrait of
the group, however unpleasant its views, in order to stimulate greater public
awareness of the existence of the group and the dangers it posed. In 1985 the
existence of violent racism in Denmark was unknown to the public at large, and
the journalists thus considered it to be a matter of public interest to have this gronp

2 Betaenkning No 5531969 om Forbud mod Racediskrimination, 34,

3 See Pressefrihed og Personlighedsret (Press Freedom and the Rights of the Individual)

Copenhagen: Ggldenda]s Forlag, 1988); and the decision of the Supteme Court in Ugeskrift for
elsvaesen (1989), section 399. :
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exposed on television, The interviewer and the editor did not in any way indicate
support for the Green Jackets and their views.

Apari from the racist expressions, the programme gave an account of the
social background of the members of the group, along with details of the various
group members’ criminal activities, also of a non-racial nature, The programme
also included an interview with a social worker from the Green Jackets’ neighbour-
hood. The broadcast was part of a news and current affairs programme on Danish
National Television, known for its investigative and non-sensationalist journalism.

Following the broadcast of the programme three members of the Green
Jackets were charged with and convicted of making statements *publicly or with
the intention of wider dissemination” which threatened, insulted or degraded
members of other racial or ethnic groups, in violation of Article 266b.

Jersild and Jensen were charged and convicted of complicity in making the
statements public, and were fined 1,000 Danish Crowns (US$150) and 2,000
Danish Crowns, respectively. The members of the Green Jackets were. each already
subject to sentences for other criminal activities and thus were given no supplemen-
tary sentences in this case.

Jersild and Jensen appealed their convictions to the High Court, which upheld
the convictions, and subsequently to the Supreme Court of Denmark, The Supreme
Court, by majority decision, held that freedom of expression in this case did not
outweigh the legitimate interest in protecting members of minority groups against
racist propaganda. It found that Jersild and Jensen had assisted in disseminating the
racially discriminatory remarks and therefore upheld their convictions.

Following the Supréme Court decision a case was brought before the Euro-
pean Commission of Human Rights on behalf of the journalist, Jens Olaf Jersild.
The case raises important questions concerning permissible resirictions on the right
to free expression. The main question is whether, assuming that a state may prohibit
racially inflammatory statements, the state may also legitimately prohibit a jour-
nalist or other members of the public from reporting those statements 10 2 broader
audience.

An underlying question is whether Article 4 of the CERD Convention, which
prohibits, among other matters, dissemination of racially inflammatory statements,
conflicts with Article 10 of the ECHR. The European Commission and Court of
Human Rights have never squarely addressed these questions. However, it is this
author’s view that ECHR jurisprudence prohibits the conviction of the Danish
journalists (while permitting the conviction of the Green Jackets members), be-
cause the journalists did not intend to promole, and were not found to have
promoted, support for the statements disseminated.” Furthermore, informing the
public about matters that could affect democratic rights, such as the activities and
views of a self-proclaimed racist and violent group, whose activities had not been
sufficiently dealt with by the authorities prior to the broadcast, arguably lies at the
heart of the role of the press in a democratic society. The decision by the European
Commission of Human Rights is expected some time in 1992.

4 Fora discussion of relevant decisions of the Buropean Commission, see the chapter by Danile Tk
and Louis Joinet in Part 11 of this collection.

AMENDING LEGISLATION

'I.'he-]?an_ish Parliament, subsequent to this case, amended the law concerning media
liability in 2 way which excludes liability for journalists unless, by publishing racist
ideas, they intend to "threaten, insolt or degrade” people. The new Media Liability
Law, wlpch enlered into force on 1 January 1992, in effect reverses the decision in
the Jersild case. It extends the principles in the Press Law of 1938 to apply also to
the electronic media. Consequently, the full complicity rules with respect to
criminal liability set out in Section 23 of the Criminal Code do not apply. With
respect to an offence under section 266b, offensive remarks made by named persons
on a TV broadcast will be the sole responsibility of those who expressed them,
according to Section 18 of the new Act. Had the law applied in 1985, neither the
programme’s editor nor the journalist would have been liable. In other words, the

1991 Mr;dia Liability Act confines responsibility for proscribed expression in the
electronic media to their author.



Chapter 17

. INDEFENCE OF CIVILITY:
RACIAL INCITEMENT AND GROUP LIBEL IN FRENCH LAW

Roger Errera

France is one of the countries that has laws against racial incitement and group Libel,
and uses them, The aim of this chapter is to explain how and why such statutes have
been adopted and accepted, what their content is, to what extent they are used by
civil rights associations and other groups, and how they are enforced by the state
and the courts. The chapter concludes with an assessment of the wider jurispruden-
tial and social issnes. .

THREE PERIODS OF REFORM

The introduction of any reform into a given legal system is, per se, a valid subject
of inguiry. What is the origin of a reform? How and why is it one day accepted by
those who have the decision-making power, namely the government, Parliament
and the main political parties? Answers to these questions ar¢ important to an
understanding of how and why laws against racial incitement and group libel have
been progressively intreduced in France since 1939. The political and social
situations and perceptions of the problem of racial incitement have played a vital
role; so too have purely legal factors, relating first to domestic and, more recently,
to international law. Discussion of this short history can be conveniently divided
into three periods: 1939, too Little, too late; 1945-1972, the slow erosion of the legal
status quo; and 1972-1992, the era of fundamental reforms.

1939: Too Little, Too Late

Justas at the time of the Dreyfus Affair,! the mid- and late 1930s were a time when
racialinciternent, group libe], xenophobia and, in particular, anti-Semitism, reached
extreme heights in France.” The names of such "classic" authors of anti-Semitic
literature as Mawrras, Céline, Rebatet, Brasillach and Daudet are familiar enough.
The extreme views of these writers, who advocated murder or mass disenfranchise-
ment, are striking. Such feelings permeated French society and even emerged from
the pens of so-called "moderate” or "delicate” authors, such as Giraudoux,

A few months before the outbreak of World War I1 this situation brought a
legal response from the government; until then libel, both a tort and a crime under
Frenchlaw, only protected individuals. Libel was, and continues to be, thus defined:
"Any public allegation of a fact which is an attack {une atreinte) on the honour or
on the reputation of a person.”

1 The best recent book on the Dreyfus case is J D Bredin's L' Affaire, (Paris: 1983).
2 See, e.g. R Schor, L'opinion francaise et les étrangers, 1914-1939 (Paris: 1985).

3 See Pleins Pouvoir (Paris: 1939), criticizing whatever can "corrupt a race” at 62; mentioning “the
American race” at 63 and denouncing violenily the laxity of French immigration policy during the
1930s, adding:"We fully agree with Hitler in proclaiming’ that a policy achieves its higher form only
if it is a racial one", at 76.
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Using the powers granted to it by a statute of 19 March 1939, the Daladier
govemment introduced an offence of group defamation into French law?® which
made the libel, with intent to incite hatred between citizens or inhabitants, of a group
gg rfi)g:'isg?§ belgnging, by }t;)zk origin, to a given race” or religion punishable bya

imprisonment of between one month
SO0 (USS100) 16 oo th and one year and a fine of between

The rqum was too little and came too late. The wording of the statute did
not allow Private parties (o use it gffecrively against racist and anti-Semitic authors,
The law. was infrequently used,” and wag repealed by the Vichy Government as
Soon as it came to power in August 1940." A few wecks later the first Iaw directed
against the Jews was adopted.

1945-1972: The Slow Erosion of the Legal Status Quo

Afte{' World War II and the revelations about the Nazi extermination camps, the
quasi-disappearance of anti-Semitism and racism was short-lived. By the early
195_03 two Frends could be discemed. First, the official anti-Semitism in the Soviet
}Imon a1,1d 1ts satellites, exemplified by the Prague Trials of 1952 and the notorious

Doctor’s plot", found an echo in France. In addition, pro-Vichy elements felt freer
to s;:eak From 1967 onwards, in the context of the Arab-Isracli conflict, "anti-Zion-
ism became a new dimension of anti-Semitism, in France as elsewhere. The 1939
statute, which had been reinstated, was thus put to the test. The outcome was not a
positive one, for several reasons,

Procedural Limitations. Locus standi was restricted under the 1939 statute. The
State Prosecutor could bring an action, but the ministers responsible and the
Parquet_ (the state prosecution service) showed little inclination in general to bring
proceedings, Individuals had no standing to initiate an action unless. they were
named or an explicit reference was made to them in the allegedly libellous
Statement. Associations also did not have standing, unless they could prove that
they had themselves been harmed or had suffered loss.

The Word ipg of the Statute. Group libel was an offence only if an author
mten@ed lo incite hatred between groups. This was not easy to prove, Besides, at
that-nm’e qeltl}er discrimination on the grounds of race or religion, nor incitement
to discrimination was an offence. Moreover, the protection afforded by the statute
extended only to groups of persons belonging, by their origin, to a given race or
religion; national origin was excluded.

4 Décret-loi (delegated legislation) of 21 Apr. 1939,
5 This seems to have been the first appearance of the word "race” in 2 modern French statute,

6 For example, the law was used agai i i j i
, th ed against Darquier de Pellepoix and another joumalist
%rgfni:gg 50 eg fine and 10 prison term. See 1& R Marmus angoR O Paxton, Vichy et ?e;sl u?}i;‘sz;grs?
ellci:oix A 3%%'153511:1 itee(\]\:' :a é/lchyoﬁt;récé and iite C.{)ews (New York: 1981), 283. Darquier de
1942. Senienced 10 death in at;s_enria ter the wae:ir: diedni‘:lnéspf:il;'lfor fowish Alfairs by Petain in

7 Statute of 27 Aug. 1940



Interpretation by the Coutts. The courts seemeq som’elwhat reluctant to 1:nforce
fully the 1939 statute and to grasp its scope and raison d étre, as 1f' spch alaw was(i
in a way, alien to the main body of the law of the land. Many decisions c;ggtrutﬁ
it so narrowly as to deprive it of any use.” However, by the end of the 1 s,d o‘;‘
growing severity of some verdigts indicated a clearer awarencss of the issue an

the uses of such an instrument.

1972-1592: The Era of Fundamental Reforms

origing of the 1972 reforms well illustrate the interplay of domestic and
rirnt::man'g;nal, legal and non-legal factors in bring_ing about a change in the law. OI:
the domestic scenc dissatisfaction with the wording and the working of the extan
law was widespread. Civil rights associations and political parties werc acftlve u}
the drafting of new texts. Another impetus was the emergence and growth tl(:a ratgla
incitement against foreign workers;ltTlain(ljy mb ]t.he formdr_)tfurailegatxons t they
urity, public he and public expeqgditure. _—
posed %S:;?;ni(;\fye%xtegngl factor was legal in nature: in 1971_France ratit:led g:a
CERD Convention, ~ with certain reservations and declarations.” During the
debate in Parliament the government declared that French law was in gonformity
with the Convention, and that new legislation dllgl not seem necessary. - This was
noted by the rapporteur in the Senate. _
ot Soétzstes partiZs are ‘Egund by Article 2(1)(d) of the CERD Convention to
prohibit racial discrimination; they are also ol_)hged by Article 4 to 09tlaw ar:y
dissemination of ideas based on racial superiority or hatred and any incitement to
racial discrimination. They must also declare illegal and prohibit any orgamzat_loln
which incites racial discrimination. The meaning of discrimination under ?rﬂt:c e
1(1) is wide, including discrimination on gro;\ntil]s (g nanontz_xé rcl)ngm. On all of these
law was not in compliance with the Convention, '
basesllj;:;lili:an one year later Parliimnent passed the statute of 1 July 1972 whlchd,
in amended form, remains today the basis of current French law on group libel an
racial incitement, The statute makes discrimination on ethn;c, pqtlonal, racial or
religious grounds an offence, whether commit.te.:d agam'sg an 1nd1v1dua11 Thassoa—
ation or a company, unless there is a motif légitime (legitimale reason). e new

. . 3 « . s The
. ‘been sued and convicted for group libel for anti-Semitic writings,

s E)O\:f;-xacrcr)lxg-lte';oyé\}e{r h}?gd onl;lined to say whether the aim of such writings had been S‘Eseo&tmlg
mentioned in the statute. The court of appeal held cl].hat the mf“hgfx }r'ls:;} I'Pa‘;ﬁfds gllgil;?;‘xd}e{: ltc':l : pound

i " idered as "foreigners”, and was in fav - ]
gtl;i:‘l’ﬂaqgga‘:flrégo ;11151:{ r:l;sonab]e armg-Semilism", with falfrg ﬂ;llg ;w;iszahs;?uh;it;sséustgg t:-eat;?;i

! al to "reason”, not (o passion. Besides, :
g?sa iﬁﬂ?éﬁ?‘} w‘zglz%:ﬁn racist persecution”. R. was ac:}umed on these very dubious grounds.

C. A, Paris, 26 I\Er. 1952, Roos Minisiere public, Recuei! Dalloz (1953), 352.

fvari Paris court
itor of Le Charivari was prosecuted by the State and ordered by a
? g Nov; }?r?eg B%hf'oeg(l)[g}g (f)or o blisl:ing an ouﬁageousjy anti-Semitic special issue in 19&'1_’. liere aﬁg
Mg):ge 16 Oct, and 6 Nov. 1967. In June 1969 the Paris court of appeal semenctig %‘; ‘;')ua nl; ey end
the co-anthor of an anti-Semitic "anti-Zionist™ iract 10 a fine, See Le Monde, .
1968 and 27 June 1969.
10 Statute of 28 May 1971. _ .
11 For the text of France’s reservation conceming A, 4 see Annexe B. -
12 See J. 0. Sénat, sitting of 18 May 1971, 441,

13 Id. at 439,

law amends two other statutes: the 1901 statute on associations and the 1881 statute
on the press. Under the statute on associations the normlasl procedure for dissolving
an association involves an application to the civil court.'” The 1972 statute amends
the 1936 law (see note 15)by permitting the govemnment to ban associations which
incite to discrimination, hatred or violence on the grounds mentioned above, or
which disseminate ideas or theories tending to condone or encourage such acts.

The main thrust of the 1972 reforms relates to the 1881 statute on the press.
Three important changes were made. First, incitement to discrimination, hatred or
violence against a person or a group of persons on grounds of origin or because of
their belonging or not belonging to a given ethnic group, nation, race or religion
was made an offence, punishable by up to one year’s imprisonment and/or a fine
of 2,000F to 300,000F (Article 24 of the 1881 statute, as amended). For the first
time inciternent could be prosecuted, irrespective of group libel.

Second, the scope of the old law was extended by the use of the words "not
belonging” and “ethnic group or nation" and the definition of group libel in Article
32(2) was simplified,

Third, mles of procedure were made less stringent granting locus standi to
bring proceedings, whether criminal or civil, to any association dedicated to

- Opposing racism which had been in legal existence'® for at least five years at the

date of the incident. If individuals are attacked, the association may proceed only
with their permission,

1972-1992: Piecemeal Reforms or a Consistent Pattern?

The statute passed in 1972 has been amended several times, and additional reforms
have been adopted, either by Parliament or through government decisions. Before
assessing these changes it is necessary to explain why the Jaw has been amended
so often during the past 20 years. Two factors must be mentioned,

First, the matification by France of a number of international human rights
treaties containing clauses relating - directly or indirectly - to the issne of discrimi-
nation and racial incitement necessitated legal reforms. These treatics were the
European Convention on Human Rights (see Article 14); the International Cove-
nant on Civil and Political Rights (see Articles 20 and 26); the Intemational
Covenant on Economic and Social Ri ghts; the TINESCO Convention on Discrimi-
nation in Education (see Articles 1-3); the Convention on the Elimination of All

Forms of Discrimination against Women and the Convention on the Rights of the
Child, ‘

14 Penal Code, Ants. 187-Tand 416,

15 In addition a staate of 10 Jan, 1936 empowers the government to ban, by decree, particular types
of associations, including those involved in inciting armed demonstrations in the streets, paramilitary
Organizations, associations directed against the integrity of the territory of the Republic (e,
separatist ones) or against the Republican form of government.

16 Under French law, an association exists legally, i.e., becomes a legal person, as soon as its founders
have declared it to the prg’fecmre (local State authonity). Such & declaration includes the name of the
association, its object and address, the by-laws and the names of the president and founders (statute
of 1 July 1901 on associations), No other restrictions may be adsed. This is a constitutionally
protected freedom; see the Conseil constitutionnel’s ruling of 17 July 1971, 29.

17 See Code of Criminal Procedure,

Art. 2-1, and legislation relating to the protection of the environment
or of consumers,



Second, new reforms have been a response to a clear and unmistakeable
resurgence of public expressions of xenophobia, group libel, racial incitement and
related pronouncements. Depending on circumstances, situations and speakers, the
targets are either immigrants, especially those from North Africa and from other
African countries, or Jews,

Appearances thus are deceptive: although legislation has been adopted in a
disorderly and piecemeal fashion, the amendments reflect a consistent response 1o
the phenomenon of racism and anti-Semitism in France. From the 1972 law,
reforms have developed in four directions. '

The standing of associations has been extended. A statute of 10 January
1983 permits associations legally in existence for five years, and which campaign
on issues of war crimes or crimes against humanity, to institute criminal proceed-
ings against the perpetrators of such crimes, against those who vindicate war crimes
or collaboration crimes, or against persons who defile buildings or tombs. They
also have locus standi to bring actions for libel or insult, 1% A statnte of 13 J uly 1590
gives certain associations, for example, those which represent the interests of
concentration camp inmates, the right to bring criminal proceedings in cases of
vindication of war crimes or crimes against humanity, or of denial of the Nazi
genocide of the Jews.

A statute of 3 January 1985 gives associations which campaign against racism
the right to initiate proceedings in cases of homicide, violence or criminal damage
motivated by ethnic, racial or religious discrimination. Such associations are also
granted the right by this law to bring criminal proceedings in cases of race
discrimination and related offences not only, as previously, in cases of racial
incitement.'”. In 1987 the same right was given to associations dedicated to
assisting victims of discrimination.?’ The statute of 13 July 1990, mentioned above,
also grants civil rights associations legally existing for five years a right of reply in
the press, as well as in the broadcast media, in cases of group libel, If the libe] relates
to individual persons, the association may act only with their agreement.

The scope of unlawful discrimination has been expanded. Unlawful dis-
crimination now covers sex discrimination. Clauses prohibiting economic discrimi-
nation on ethnic, racial or religious grounds have been strengthened by the statute
of 7 June 1977. The possibility of proving a legitimate reason in cases of discrimi-
nation on the grounds of sex, race or family situation in hiring or dismissal has been
abolished by statutes of 13 July 1983 and 30 July 1987. Discrimination against any
Iegal person is now prohibited by a statute of 30 July 1987,

The wearing or public display of Nazi badges or emblems has been
prohibited. The decree of 18 March 1988 prohibits the public wearing or display
of uniforms, badges or emblems recalling those worn or displayed either by

18 Code of Criminal Procedure, Ars. 2-4 and 2-6.
19 Id., Ant. 2-1.
20 Id.

21 It should be noted here that the French law on the press has included, since 1881, a right of reply
whenever an individual or a legal person has been mentioned or referred to clearly.
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members of organizations declared criminal pursuant to Article 9 of th

the International Military Tribunal (IMT) contained in the 1945 Lon3osr:alglgﬁreeg]—3
ment, or by a person sentenced by a French or an international court for having
committed crimeg agamnst humanity within the meaning of the statute of 26
Dc.:cgmber 1964.7 At the Niiremberg Trials several organizations were declared
criminal: the corps of the Nazi party leaders, the SS, the SD and the Gestapo. There

ig an exemption under the statute for films, shows or exhibiti ich i
historical presentation, ) bitions which involve

New lim itation; on freedom_ of expression have been added. To vindicate
\lv;glcgmes as _d1s.tmc_t from cnmes against humanity, has been an offence since
statufe 0;[‘]3}(;, ]\ggdlcaﬁonlgg ;:nm]f,s against humanity was made an offence by a
cember . which amends Arti
L o the pr. Article 24 paragraph 5, of the 1881
A new offence has been introduced b
; ; y a statute of 13 July 1990: th
gonte_sgatlon of the cexistence of one or several crimes against hurjrflanity. Th:
1\;:_-ﬁnmon of such crimes is, again, that set forth in Article 6 of the Statute of the
p llllrem_berg agreement. Such crimes must have been committed in one of the two
[g Xl\zmg contexts: either by members of organizations declared criminat pursuant
commift?d% l?l'tl:. nﬂ;eWIMl{d‘ %t}atult;:, 1nbother words, those crimes. against humanity
or| ar II; or by a pers i i
a French or an intemationai court, Y aperson declared guilty of such crimes >
A state of 16 July 1949 empowers the ic di
. 7 1949 4 govemment to ban the public displa
ﬁr sagg 1o minors of puhh_canons which present a danger to young people (I)Jn Z
d;lm ber of grounds, mcl_udmg pornography and violence. In 1987 the promotion of
scrimination or of racial hatred was made a new ground. 4

IMPLEMENTATION OF THE LAW OVER THE PAST 20 YEARS

Twenty years after the adoption of the statu
LW te of 1 July 1972, some assessment of
its ;llrclpact may be ventured. It is necessary to remember, however, that, whereas a
]‘;vezr - may be a long time in politics, 20 years is a short time in law, One must also
]'I;'h mm}ad thgl: the éggz statute has been extensively amended,

_ e laws described above, although adopted by different political majorities
E Par1]1la{nent bet_weeu 1972 and '1990, now have cross-party acceptance. ldone of
th: lffe ;t!;ga:i pan'ﬁ]s }"cpr.;:sented in Parliament has ever advocated their repeal or
ction. Their political and social legitimacy is i .

o l')I:vi]cn Ao of hciitic o ¥ 1S unassailable, and the courts

e existing legal instruments are implemented. Althou i

) ! ; . gh one might perhaps
b“gShdfotrx more comprehensive and consistent implementation, it must%e feemerﬁ-
b r?_ ’d owever, that no law, especially a criminal law, is ever automatically
u?P ted. A decmoq must always be taken either by the Parquet or by associations
Institute proceedings, That decision is, in turn, influenced by a number of factors,

22 Decree of 18 Mar. 1988, now Art. R.40-3 of the Penal Code,
|

23 For a rare example of t isi i imi
10 Le Pen, Cass. crim. 14 Jan. 1971, Recnat Sainor oy Joie cassation (eriminal scction) relting

24 Statute of 31 Dec. 1987, amending Ant. 14 of the Statute of 1949,
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including, the likelihood of securing a conviction, and various political consider-
ations. _

As regards the case law, we still lack a systematic and exhaustive study of all
relevant court decisions that would enable us to adopt firm conclus:.mns on.the policy
of the courts. A general impression suggests that cases are bemg demde.:d more
quickly than before, an important factor in this type of case. Verdicts, which may
encompass both criminal penalties and an award of damages (decided by the same
court in the course of the same action under French law) tend on ‘the whole to be
more severe than previously. It is obvious that, with a few exceptions, the judges
are taking the 1972 law seriously. '

The first case brought in the courts under the 1972 law illustrates how the
statute has been enforced, The case became a national and even an.mtematlone.ll
cause célébre. On 22 September 1972 the news bulletin URSS, ppbhshe_d in E’arls
by the information service of the Soviet Embassy, published an article enqﬂed The
school of obscurantism”, signed by M Zandenerg. It started with a mention of the
massacre at Deir Yassin, a Palestinian village where in 1948 (he population was
massacred by members of the Jewish Irgun and Stern groups, affirmed Fhat the same
tragedy continued in the Occupied Territories, and added that Isr_aeh schoo}'boys
were taught early to massacre Arabs, The author went on 10 discuss the poly
writings" used in Israeli schools and the values taught t.here. The rest of the article,
purportedly an “exegesis” of the Shulhan Aruh, in reality was no more and no less
than a rehash of the notorious Protocols of the Elders of Zion, These were a forgery
of the Tsarist secret police at the beginning of the century, and proclalrpcd that the
Jews were bound to dominate the world, to exploit and ultimately kl}l all other
people. This, the author insisted, was the only "moral” of the "Zionist society”. Such
were the precepts taught to generations of Israelis. The last two sentences statec_l:
"These laws of Judaism are written in the regulations of the Israeli army; their
transgression is a breach of discipline. They constitute the very essence of the
Zionist State policy.” _ )

Two civil rights associations sued the editor of URSS for group libel and racial
incitement, The hearings were highly interesting. The court rejected the argument
that the bulletin, as a publication of the Sovict Embassy, was prqtected by diplo-
matic immunity. The editor, a French communist, confessed publicly that he never
read the texts published in his bulletin. Nonetheless, he was convicted fon: group
libel and racial incitement. He was ordered to pay two fines, to publish the
judgement in URSS and to pay the cost of its publication in six newspapers. The
iesson was not lost.

Prosecutions for racial incitement seem Lo be more frequent than thgse for
group libel. Civil rights associations have been very active in this ﬁelld, using the
power given io them by the law to instigate prosecutions and to claim damages.
The grant of standing to private associations is a distinctive characteristic of the
French legal system. ‘ ' _

Cozlgvictions tend to be eit&er for racial incitement directed against foreign
workers® or for anti-Semitism.® Group libel actions have included proceedings

25 Torexamples of convictions see Grenoble Cour d appel (C.A.}, 9 July 1973 and Grenoble (Tribunal
de mndg instance gl'.G‘I.)%%lS Dec. 1973, Recueﬁ_Da?Ioz 1&75, 4%9; Paris T.G.1,, 22 Fgl;. 1979,
Le Mande, Feb, 24,25 and 26 and Apr. 3, 1979; Paris T.G.1,, 12 Nov. 1980, Le Monde 16-17 Nov.
1980. M (fourtine, a well-known gastronomic columnist, in criticizing Chinese cookin; pon_lmg'nted
on the "excessive number of Chinese people in France" and "their inconsiderate naturalization ang
*bacillar proliferation” {a vocabulary used by the Nazis half a century ago). See also Paris T.G.L,

against a store that sold dolls representing the stereotyped Jew” and against the
publisher and author of an article attacking second generation immigrants,*® In an
unusual case, Mgr Lefebvre, a former Catholic archbishop who had been suspended
a divinis by the Pope was convicted and é;entenced for group libel and racial
incitement against the Muslim community.2 Proceedings are often based on both
incitement to hatred or violence against a group as well as group libel, so that the
making of clear-cut distinctions between decisions is not always easy.

Acquittals are as interesting to study as convictions. Some result from the
very constraints of the law. For example, libel against an individual or a group is
defined in French law as an allegation of fact which stains the honour or the
reputation of the person or group. In 1989 Jean-Marie Le Pen, leader of the extreme
right-wing party, Front National, denounced, in Présent, an exireme right-wing
newspaper, "les grandes internationales (big internationals) like the Jewish one",
who contribute to the creation of an “anti-national mind". He was prudent enough
to add that this did not mean all Internationales nor all Jews. He was acquitted
regardless of however offengive his pronouncements might have been for interna-
tional Jewish organizations.

Other acquittals seem to rest on a minimalist construction of the 1972 law,
coupled with a misreading of the CERD Convention. An example is the case
brought against the editor of a right-wing monthly, Pour un ordre nouvean, who
was sued for inciting racial hatred. He had published an article violently attacking
immigrant workers, which referred to the "black ghettos", the "idle people locking
with hatred at the rare intruders with a white skin", "a sordid world", and "an army
of ultra-poor and underpaid mercenaries" whose only aim once in France was to
“fill their pockets before returning to their country”. The court acquitted him, in a
decision which makes strange reading. The court noted, and deplored, that discrimi-
nation, hatred and violence against immigrant workers are facts, "unfortunately".
The court quoted Articles 1 and 2 of the CERD Convention, but not Article 4, which
was the most relevant. It affirmed the importance of freedom of opinion and
expression in France and concluded that anyone is free to publish a study on
immigration accompanied by his or her own conclusions, so long as he or she does
so in "good faith" and within the limits of the law. The court recognized that
opinions may vary on this issue and decided that it was not the rdle of the courts to
be arbiters of such controversies. Although the court regretted the article’s "lack of
restraint” and found "formulations that may be thought to he excessive", it found
init no appeal to violence against foreign workers and no incg'[ement toracial hatred
towards them. The court of appeal quashe the judgement,

July 1988, Le Monde, 8 June and 7 July 1988, --

26 See, e.g., Rennes T.G 1., June 12 1975, Le Monde, 14 June 1975; Paris T.G.1., 11 Dec, 1979, Droit
et Liberté, Jan. 1980; T.G.L Strasbourg, 11 July 1978, Le Monde, 5 and 12 July 1979 (Mr Iffrig, an
early "revisionist”, denounced in his new.v}BIaper, Elsa, the "myth of 6 million Jews killed by the
Germans"); T.G.1. Paris, 28 Mar. 1989, Le Monde, 14 Jan. 1978Yand 2 and 30 Mar. 1979, upheld on
appeal, Le Monde, T June 1980; T.G.1. Paris, 25 May 1982, Le Monde, 27 May 1982 (typical example
of anui-Israeli article using classic anti-Jewish themes); see also Lyons C.A. 29 June 1989
(anti-Sernitic declarations of a maverick catholic priest).

27 See Le Monde, 14 Feb, 1985,

28 See Le Monde, 4 May 1990.

29 Id., 14 July 1990.and 23 Mar. 1991.

30 Paris T.G.L., 31 May 1991, Le Monde, 21-22 and 24 Apr, and 9 June 1991.



"Revisiohism™ as a Form of Racial Incitement

In several countries (for example, Canada, France, the UK and the US) the denial
of the Nazi gj%nocide of the Jews has been the subject of innumerable books, essays
and articles,” Such writings are not only a perverse expression of anti-Semitism
but also an aggression against the dead, the survivors and society at large. Their
aim is the destruction of the dead’s only "grave”, that is, our memory, and the
erosion of all awareness of the crime itself. Such an aggression is not to be tolerated.
Authars, editors and publishers of such material should not escape with impunity.

Four categories of legal instruments have been used in French law against
"revisionism”,

Administrative restrictions. The statute of 17 July 1949 empowers the Minister
of the Interior to take the following steps against a publication presenting a danger
to young people because of its incitement to racial discrimination and hatred:
prohibition of sale to minors, prohibition of public display and prohibition of any
advertisement for such material, Action taken by the Minister must respect due
process and be based on reas%ged grounds. These powers have already been used
against "revisionist” journals.

Civil proceedings. First, interlocutory remedies may be sought. Under Article
809 of the Code of Civil Procedure, the president of the civil court may order in
référé (interlocutory proceedings) any steps that are necessary 1o prevent imminent
harm or to put a stop to a frouble manifestement illicite (a manifestly unlawful
wr?lnggaSuch sweeping powers are used by the courts to protect privacy and other
rights.

A recent example of their use took place in 1987. On the eve of the trial in
Lyons of Klaus Barbie, a former Gestapo official who was accused of crimes
against humanity, a new "revisionist” journal, Annales 4’ histoire révisionniste, was
lannched. A text on “The myth of the Jew’s extermination” contained the following
sentence: "To doubt the historical reality of the extermination of the Jews is not
only legitimate, it is a duty, for it is a duty to ook for historical truth”. A civil rights
association, the LICRA (Ligue internationale contre le racisme et 1’anti-sémitisme)
and four concentration camp inmates’ associations asked a court, in interlocutory
proceedings, to order the suspension of the distribution of the journal. The next day
the president of the Paris court ordered that all copies of the journal be impounded
and its distribution be suspended. Fleven days later in a second decision he affirmed
that the public exposure and disiribution of such a journal, the only aim of which
was the negation of the Jews’ massacre, amounted, in the circumstances, to a

31 Pans T.G.L, 23 Feb. 1974, Gaz. Pal., 6 June 1974, 21; The count of appeal quashed the judgement
on 17 June 1974, Le Monde, 19 Junc 1974,

32 For an excellent analysis of "revisionism" see P Vidal-Naquet, "Un Eichmann de papier: Anatomie
dun mensonge,” in Les Juifs, la mémoire et le présent (Paris: 1981), 193.

33 Annales d histoire révisionniste (three prohibitions, ministerial arrété of 2 Juls 1990; Revue
d histoire révisionniste (same measure, same date); Révision (decision of 14 June 1990).

34 See R Errera, "Recent developments in the French law of the press in comparison with Britain,”" in
D Kingsford-Smith and D Oliver, eds,, Economical with the Truth: the Law and the media in a
democratic society, (Oxford: ESC Publishing Ltd, 1990), 67. On référé proceedings see R Perrot,
Institutions judiciaires, (Paris, 1989 3rd ed.),

deliberate act against the victims of Nazism and all Jews in general. Such an act
was bound to be perceived and resented as a racial incitement and could cause
disorder and violent reactions. On ghese grounds he temporarily prohibited the
distribution and sale of the journal,>

On 12 September 1987, Le Pen declared, in a radio interview, that the mass
gassing of the Jews was "a point of detail". In interlocutory proceedings the
Versailles court held that such a statement constituted a "manifestly unlawful
wrong" for survivors and their families and "an abuse of the exercise of freedom
of expression which, far from being an absolute one, has ... among its limits ...
respect for essential valnes which can equate, as is the case here, to the notion of
legitimate interest protected by the law." Le Pen was later ordered to pay more than
9_00,990F in damages, a valid and appropriate conclusion to four years of litiga-
tion.

Second, a civil action for damages may be brought against authors and
exponents of "revisionist” themes. One of the leading exponents of "revisionism"”
in France, Robert Faurisson, has been successfully sued in this way. In 1978-79 the
LICRA and several other associations launched a civil action against him, based
on what he had published in two Paris daily newspapers, Le Matin and Le Monde
(in the latter by using his right to reply). In French law the editor is legally
responsible for whatever is published in the newspaper. The Paris court, in a well
reasoned judgement, distinguished carefully the role of the courts from that of the
historian; it emphasized that judges are not and should not be historians or rule on
disputes among historians. The latier are free to publish their views on whatever
subject, the court held, but if they do so, like anyone else, they are under a legal
responsibility. Faurisson said that the Jews’ genocide, and the existence of the gas
chambers, were "one and the same historical lie, which made possible a huge
political and financial swindle". In doing so, he failed, the court held, to respect the
obligations of prudence, objectivity, circumspection and intellectnal neutrality, The
associations sning him, whose aim was to oppose racism and to protect the memory
of concentration camp; inmates, had suffered a moral wrong. Faurisson was ordered
o pay compensation™’. .

In 1989 an assistant professor at the Lyons III University named Notin
published in a journal an article containing virulent xenophobic and anti-Semitic
ramblings, including a reiteration of "revisionist” theses on the gas chambers.”® As
well as being punished in disciplinary proceedings described below, the Paris civil
court, deciding an action brought by a civil rights asggciation, ordered him to pay
damages. An action for group libel, however, failed.

35 T.G.I. Paris, 14 and 25 May 1987, Amicale d' Auschwitz, et autres c. NMPP, Gaz. Pal, 1,987 1369.
36 Versailles C.A., 18 Mar. 1991, Le Pen ¢, UNADIF; Revue trimesirielle des droits de ! homme (1991),

53. Fora list of Le Pen’'s convictions on the grounds of racism and anti-Semitism, see, P A Taguieff,
ed., Face au racisme, 1. Les moyens d agir (Paris, 1991), 235.

37 LICRA et autres ¢, Faurisson, Paris TGI, 8 July 1981, Recueil Dalloz (1982), 59, note Edelman.
Noam Chomsky wrote the preface to the book in which Faurisson published his defence, supporting
Faurisson’s absolute right to publish his views. See R Faurisson, Mémoire en défense contre.ceux
?a m accusent de falsifier I histoire: La quesiion des chambres a gaz, preface by N Chomsky (Paris,

980). See also N Chomsky, "The Faurisson affair: his right to say it" in The Natton , 28 Feb .1981.

38 B Notin, "Le 8l des médiats (sic) dans la vassalisation nationale: omnipotence ou impuissance,”
Eeconomie et société, série "Hors série”, (8, 1989), 117, 121, 123 and 128.

39 Paris T.G.L, 11 July 1990; Le Monde, 13 Tuly 1990; confirmed on appeal, Paris C.A., 15 May 1991,



"Revisionism" in universities. This topic deserves a separate analysis. What is
to be done when exponents of "revisionism" teach and study in universities? (In
France, with the exception of a few Catholic universities, all universities are state
institutions and staff members have the status of civil servants). Should spemﬁc
steps be taken? The issue is linked with that of the nature and limits of academic
freedom, and the responsibilities and powers of universities and, ultimately, of the
govemnment. There have been two recent incidents. On 15 June 198§, Roques, an
agronomist, presented a university doctoral dissertation at the univer51_ty of Nantes,
The subject was "The confession of Kurt Gerstein: Comparative studies of severz}l
versions".™ The real subject, Gerstein’s manuscript being a pretext, was a repeti-
tion of "revisionist” views. It emerged a few months later that a number of
procedural mles and requirements had been knowingly violated by ROC]:l\]eS aqd
those academics who had helped him. One of them was professor Rivitre, his
supervisor, a professor of medieval literature,

In spring 1986 the Roques case became public. On 28 May, M Devaquet, the
Secretary of State for Higher Education and an acaderngic himself, ma@e a strong
statement before the National Assembly. He denounced the "revisionist” thesis,
declared that what the jury de thése (the panel empowered to decide on the merits
of the candidate) had done could not but reflect on all academics, announced that
he had ordered an inquiry into the procedural aspects of the case, and made clear
that, however odious, the subject and content of a doctoral dissertation were not
the business of the Minister of Education. -

Two decisions were then taken by academic and government au_th_onues.
First, on 30 July 1986, the Minister of Education suspended Professor Riviere for
one year, using an old but still valid statute of 1880. This decision Jyas upheld by
the Conseil d’Etat, France’s supreme court for administrative law.** At the same
time, the acting president of Nantes University annulled the presentation of Roques’
dissertation on the ground gf grave procedural irregularity and fraud. This step was
also upheld by the courts.* In its report on Nantes University, published in 199_1,
the National Committee in charge of assessing the universities mentioned the affair.

After the publication of Notin’s article, mentioned above, the official subsidy
to the journal was withdrawn;*" the editor claimed not to have seen the article before
it had been published and that it had been inserted with(‘)1 t his knowlefige. Ina
circular he requested subscribers to tear it out of the journal,*” The University Board
condemned Notin’s article. On 18 July 1986, the University Disciplinary Beard
decided to suspend Notin from al! teaching and research activities for one year and
withheld half of his salary. On appeal the national Board of discipline quashec}, on
15 March 1991, the decision on procedural grounds and instead deprived Notin of

40 State doctorates are distinet from university ones; the latter are delivered by the universities under

eir own responsibility and have traditionally had less standing. Gerstein, a German officer and a

witness of gas chamber executions, wrote & report on what he saw, He committed suicide while in
Jail in Paris in 1945,

41 J.O.AN, 28 May 1986, 1st sitLin%, 1325, On the Rogues scandal see J Tamero, "Henri Roques:
mention trés bien," CERAC (June 1986),

42 Conseil d’Etat, Riviére, 7 Feb. 1990, 27.

43 Id., Roques, 10 Feb. 1992,

44 Le Monde, 18-19 Feb. 1990.

45 Prof. Destanne de Bemis, declaration, Le Monde, 28-29 January 1990,
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promotion for two years. The University assigned him to documentary activitic
from the fall of 1991 onwards.

The lesson of these episcdes, without precedent in French academic histor
is clear. It was expressed by the president of another Lyons university: academi
freedom is not absolute and does not allow academics to profess, qua professor:
any opinion without being answerable for it before their peers. It is for universitie
or research institutions to take the necessary steps promptly whenever the occasio
arises. This is the price to be paid for academic autonomy and freedom.

The criminal law. In 1990, as stated above, a new law made denial, indeed eve
contestation of the Nazi genocide of the Jews an offence. Such a move was bot
unnecessary and unwise. Unnecessary because French law contains already, a
shown, the relevant remedies, Unwise because to dispute the existence of a fact
albeit, the worst of frimes, should not be made an offence, if only because judge
are not historians®’ and becanse this cannot be the province of criminal law
Besides, a prosecution would offer an additional platform to "revisionists" t
propound their views with impunity.

The new law was tested in 1991, Faurisson was prosecuted by severa
associations forrepeating, in an interview givenin September 1990, his well-knowr
views that "the myth of the gas chambers is a gredinerie [wicked act]" and tha
there are "excellent grounds for not believing in this policy of extermination of the
Jews or in the magic gas chamber, and I will not be trotted around a gas chamber"
Faurisson intended, as defendant, to repeat his views in court. Counsel for the
associations asked the court to forbid him from doing so and to exclude the public
Both petitions were rightly rejected, The court, after declaring the 1990 statute
compatible with Article 10 of the European Convention on Human Rights, addeg
that "the necessary limits to freedom of expression include respect for the memory
of victims and the total rejection of any racial discrimination, a discrimination
which was one of the main foundations of Nazism." The court found him guilty.
Faurisson was ordered to pay a fine of 100,000F, suspended for five years. This
means that if he repeats his views during that period he will have to pay the fine.
The editor of the monthly which had published the interview was ordered to pay a
fine of 30,000F, to pay 20,000F in damages to each of the 11 associations suing

him and the costs of publication of the Judgement in four daily newspapers (15,000F
each).

WHY LAWS AGAINST RACIAL INCITEMENT AND GROUP LIBEL
ARE NECESSARY

The idea of having laws against racial incitement and group libel is, on the whole,
a rather recent one, and it is by no means universally accepted. In some Western
countries they are often challenged as a matter of principle on the basis of a
quasi-absolutist conception of freedom of expression, In systems which adhere to

such a conception (most notably, the United States-“g) the laws mentioned above

46 Prof, Cusin, ""Révisionnisme’ et libertés académiques”, Le Monde, 17 May 1990.

47 SeeJ D Bredin, "Le droit, le juge et I'historien,” Le Débar, Nov. 1984: G Kiejman, "L’histoire devant
ses juges”, ibid. ; M Rebérioux, "Le génocide, le juge et I'historien,” L' Histoire (Nov. 1990), 92.

48 See references in the United States section of the bibliography.
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tend to be regarded as unconstitutional, It cannot be denied _that the USA has
produced a profound and illuminating literature on the foundations of frcqum of
speech and on its legal, political and social status; every scholar and pracntioner
elsewhere owes a debt to it. But this is not, at any rate, Lhe_: System_tpat prevails in
most European countries today, for a number of historical, political and legal
reasons that are well known and cannot be developed here.™ o

Another, less principled, ground for rejecting such laws is scepticism abm}t
their effectiveness. Some critics of the laws say that "racism" and its pub‘hc
expression have such deepunderlying social and psychological roots that the belief
that they can be suppressed by legal means is, at best, illusory. Others use the
familiar argument, "Where do we draw the line?", and emPOhasme the fact that such
provisions can have a wider or a narrower interpretation.

I suggest that laws against racial incitement and libel are necessary and that
they are useful for the following reasons. First, such laws are needed to defend the
basic civility of our society. We should not allow attacks against apersonora group
of persons on racial, ethnic, national or religious grounds. '_I‘he history of our
socicties in the 20th century fully legitimizes the use of legal instruments agaimnst
what is, and is meant to be, an aggression. . .

Such an aggression is two-fold. It is directed, first, against certain 1r.1d_1v1duals
or groups, causing psychological and moral hm and damaging 1‘nd1v1dual or
collective reputations. In other words it is an ouiright attack on thle righrs of these
people and, ultimately, on their sense of identity an_d of participation in society on
an equal footing with those belonging to the majority culture. » )

Second, such an aggression is directed against the whole body politic and its
social and moral fabric. This element was accepted as early as 1939 by the authors
of the first French law on group libel. The preamble of the 1939 statute declares
explicitly that the creation of group libel as a tort and asan ofﬂ?nce is necessary 1 t
only to protect the groups under attack but also "the whole national collch\(lty .
A great American lawyer, Alexander Bickel, has forcefully expressed this fun-
damental idea in a telling way: ] )

There is such a thing as verbal violence, a kind of cursing assau}tmg

speech that amounts to almost physical aggression, bullying that.ls no

less punishing because it is simulated. This sort of speech constitates

an assault. More, and equally, important, it may create a qhmate, an

environment in which conduct and actions that were not posm.ble t?efore

become 2possiblf.a ... Where nothing is unspeakable, nothing is un-
doable.”

ral study of freedom of expression in Western countries see, e. wF Castberg, Freedom of
4 I.;O:eaciegxethe Wes);:A Comparative Study of Public Law in France, the United States and Germany
8510 and London: 1960); R Errera, “The Freedom of the Press: the United States, France and f)ther
](iumpean countries,” in L Henkin and A J Rosenthal, eds., Constitutionalism and Rights. Thfl
Influence of the United States Constitution Abroad (New York: 1990); E Barend, Freedonm of gpeNec
xford: 1985); P Lahav, ed., Press Laws in Modern Democracies: ‘A Comparative Appreach (New
ork and London; 1985).

50 See, e.g., G Marshall, "Press Freedom and Free Speech Theory," Public Law 40, 56 (1992).
51 See 1ext in 4 Dalloz périodique 1939 4.351.
52 A M Bickel, The Morality of Consent, (New Haven and:London: 1975), 72-73 (emphasis added).

A FINAL ASSESSMENT

Racist ideologies and conduct, their nature and how to react to them have been the
subject of much discussion in France, A survey of recent developments and of the
wider context leads to the following remarks:

1. There is, it seems, a marked renewal and increase of xenophobic, racist
and anti-Semitic expressions and writings, not only emanating from
extremist or maverick elements, but also from leaders of important
political movements. One political party, the Front National, has based
its propaganda on such themes,

2. Anti-Semitism, in addition to its classic themes, has developed two more:
"anti-Zipnism" and "revisionism".

3. The main thrust of the persistent campaign and agitation against foreign
workers and immigrants in general is based on certain identifiable
themes: the notion that France is being "invaded"; that immigrants are
a drain on resources in terms of allowances, welfare etc.; that their
children destroy the quality of the education system; that immigrants
are the main source of insecurity and unemployment; and that, if it does

not take some soxt of action, France could lose its cultural identity and
values™,

4. The classic responses and arguments of civil rights associations seem to
have lost their effectiveness. P A nguieff isright to highlight the "crisis
of anti-racism" and of its rhetoric.”” Society in the 1980s and 1990s is
more complex for everybody, including politicians, social workers and
civil rights activists. Hence the present malaise.

5. This being said, the role of legal instruments remains a crucial one. We
need them as a vehicle by which society can express its values and the
limits of what it will tolerate. In order for such statutes to be adopted
there must exist a political will. International law and sound human
rights instruments may be an important dimension, especially in coun-
tries, like France, which have a "monist” legal system where, once
ratified and published, a treaty takes precedence over domestic statutes.
More law does not always mean better law, however. Before adopting
new legislation it is necessary to assess how the existing arsenal is used
and to review the case law. The choice between civil and criminal law
also is important, Certain forms of behaviour or expressions have to be

made offences, of course, but we should not forget that civil law offers
more flexibility.

53 A Duraffour and G Guittonesu, "Des mythes aux problgmes: ’argumentation xénoi)hobique pris

aumot”, in P A Taguieff, ed., Face au racisme, 1. Les mayens d agir (Paris: 1991), 127 et seq.

54 "Lulzg métamorphoses idéologiques du racisme et la crise de ’antircisme," in Face au racisme, supra
at 13,
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6. The 16le of civil rights associations is a vital one: there are cbvious limits
to what individuals or target groups may or might be willing to do. The
same can be said of public authorities when deciding whether to bring
proceedings. Most of the case law described above would si.mply not
have existed if French law had not empowered certain associations to
bring civil and criminal proceedings.

Terinary

Chapter 18

INCITEMENT TO NATIONAL AND RACIAL HATRED: THE LEGAL
SITUATION IN GERMANY

Rainer Hofmann

INTRODUCTION

Europe is presently experiencing a strong, and in many aspects frightening, revival
of openly nationalistic and xenophobic tendencies. This statement applies in
particular to many of the former socialist countries of Eastern Europe where,
subsequent to the collapse of socialist rule, conflicts between different nations have
arisen again, resulting in outbreaks of violence against members of minority groups
or even, in the case of what used to be Yugoslavia, outright war. Fortunately, such
developments of massive and widespread violence have not occurred as yet in

- Western Europe.

There is, however, quite a considerable increase in support for political parties
which call, with clearly racist undertones, for restrictions on further immigration
of aliens in general and asylum-seekers in particular, and which oppose measures
to improve the situation of existing alien populations.” Acts of violence against
aliens and asylum-seekers are reporied with increasing frequency in Austria,
France, Germany and the United Kingdom. Reports of racist violence have even
come from societies once considered almost immune to violent xenophobia, such
as Sweden, These developments clearly pose a serious threat to the peaceful internal
order of the societies concerned, and constitute gross and flagrant violations of basic
human rights and the fundamental principles of tolerance and pluralism upon which
Western democracies are founded.

Such developments raise with utmost urgency questions as to the legal and
political relationship between freedom of speech, an essential element of any
democratic constitutional order, and the need to protect the people who are targets
of violent acts instigated by incitement to national or racial hatred. This question
relates, moreover, to the fundamental problem as to whether and o what extent
provisions of criminal law penalizing racist speech should be enacted in order to
prevent the outbreak of violence against persons defined by their nationality or
ethnicity, and whether and to what extent such provisions, once enacted, prove to
be effective as regards the achievement of this aim.

A completely satisfactory answer to these questions, in particular the latter
one, presupposes the existence of pertinent in-depth studies, preferably performed
by experts in legal sociology. Since I am a constitutional lawyer and not a
sociclogist, this report is confined to a descriptive analysis of the relevant provi-
sions of the German Criminal Code, their implications under German constitutional
law and the relevant court practice. I do not assess Gérmany’s compliance with its

1 Since violence in Northern [reland and the Spanish Basque Counlrly seems to be characterized by
acts of politically motivated terrorism, these sitmations should, at least in the present context, be
considered as fundamentally different.

2 Examples include the 1991 general elections in Bela}um and Sweden, and the recent regional
elections in France and the German Lénder of Baden-Wiitttemberg and §chlesw1g-Holslcm.



obligations under various internaticnal human rights treaties;” rather, my ¢xamin-
ation is confined to Germany’s internal legal order. I will not venture into any
evaluation as to whether the recent outbreaks of violence against asylum-seekers
throughout Germany could have been completely, or even partially, prevented if
there had been "tougher” anti-racist legal provisions. Nor will I discuss whether the
wide media coverage of such acts of violence and the negative reaction of the
general public have had an unwelcome counter-¢ffect, as some commentators have
suggested, of encouraging even more violent acts against aliens and asylum-
seekers.

FREEDOM OF EXPRESSION AND INCITEMENT TO NATIONAL AND
RACIAL HATRED IN GERMANY

There can be no doubt that freedom of opinion and speech constitutes an essential
element of any democratic society. On the other hand, it is equally obvious that
rights and freedoms can be, and in fact are, abused to the detriment of other persons
and their basic human rights. This explains why most constitutions and all interna-
tional human rights instruments provide for the possibility of lawfully restricting
freedom of spf:ech.4

The German experience as regards the abuse of rights and freedoms has been
particularly traumatic; abuse of the right to free expression contributed consider-
ably to the demise of the Weimar Republic, and human rights were totally
suppressed by the National Socialist regime. These experiences had a deep impact
upon the drafting of the Grundgeseiz, the Constitution of the Federal Republic of
Germany, and subsequent legislation. In particular, a fundamental aspect of the
German constitutional order is the concept of wehrhafte Demokratie (militant
demacracy) which not only allows for but even demands limitations on the exercise
of human rights by those persons who abuse such rights in order to destroy the
democratic order of the country. The notion of wehrhafte Demokrati% can only be
understood if one takes into consideration Germany’s recent history.

"Nothing in the present Covenant may be interpreted as implying for any ...
group or person any right o engage in any activity or perform any act aimed at the
destruction of any of the rights and freedoms recognized herein ... ."

3 For an excellent discussion of Germany's compliance with Art. 4 of the International Convention
on the Elimination of All Forms of Racial Discrimination, see Riidiger Wolfrum, “Das Verbot der
Rassendiskriminierung im Spannungsfeld zwischen dem Schutz individuelier Freiheitsrechte und
der Verpflichtung des einzelnen im Allgemeininteresse,” (The Prohibition of Racial Discrimination
in the erea of Tension between the Protection of Individual Rights and the Obligation of the
Individial towards the Common Interest), in E Denninger et al., eds., Kritik und Vertrauen:
Festschrift fiir Peter Schneider (1990). Prof. Wolfrum concludes that, by and large, Germany has
implemented its obligations under the CERD Convention, but more 4s a result of the practice of the
courts than the activities of the legisiature. /4, at 525, Some lacunae remain, such as the failure to
prohibit the exclusion of ethnic and national groups from public establishments. /d.

4 See, e.g., Art. 19(3) and Art. 20 of the ICCPR; Art. 10(2) of the ECHR; Art. 13 of the ACHR; and
At 9(5) of the ACHPR, the texts of which are reproduced in Annexe A.

5 For this reason, this concept of a "militant democracy” is lien.e_r::llly considered to permit greater
restrictions on individual rights in the interest of pmleclm%{ e right3 of others than is permitted by
Anticle 5(1) of the ICCPR which reads, in relevant part: "Nothing in the present Covenant may be
interpreted as implying for an¥ grou'%or person an%/ right to engage in any activity or perform any
act aimed at the geslruclion of any of the rights and freedoms recognized herein ... .

e

Article 5 of the Grundgesetz, the provision which protecis freedom of opinion
and expression, expressly permits limitation of the right "by the provisions of the
general laws".® The "general laws" include the Criminal Code.

Axticle 9(2), Article 21(2) and Article 18 of the Grundgesetz go much further.
Article 9(2) outlaws associations whose activities aim to undermine the crimina!
law, the constitutional order or international understanding.” However, contrary tc
what might be deduced from its actual wording, this provision is generally con-
strued not to outlaw per se associations which conduct such activities but rather tc
authorize administrative decisions outlawing these associations. The relevant pro-
visions stipulating the legal conditions for such decisions and regulating procedural
questions, including means of recourse to administrative trilgunals, are to be foung
in the Vereinsgesetz (Act on Associations) of 5 August 1964.” According to Section
3 of this law, the decision to- outlaw such an association is to be taken by the
Bundesminister des Innern (Federal Minister of the Interior) and to be published ir
the Bundesanzeiger, Financial assets and other properties of such associations may
be seized and confiscated. Since 1964, there have been only 12 such decisions
eight concerning exireme right-wing groups and four concerning extreme left-wing
groups. It should be added that, according to prevailing opinion, the competen
minister of the interior acts within a margin of appreciation when deciding whethe:
to outlaw an association. : .

Under Article 21(2) of the Grundgesetz political parties may be declarec
unconstitutional by the Federal Constitutional Court if their objectives include the
obstruction ar abolition of the democratic order,” The power to institate such
proceedings before the Federal Constitutional Court is vested with the Bundestag
(Federal Parliament), the Bundesrar (Federal Cfouncill)(j which represents the Gov
ernments of the Lédnder, and the Federal Government,  The Federal Constitutiona
Court may also crder that all assets and properties of such political parties be seizec
and confiscated.”” The organs competent to institute such proceedings operatt
within a margin of appreciation in deciding whether to take such astep. In the 1950s

6 Ar. 5reads:
"(1) Everyone shall have the right 1o freel¥ express and disseminate his opinion by speech, writin;
and Iglcmres and 1o freely inform himself from gcneral‘l}( accessible sources. Freedom of the pres
and freedom of reporting by means of broadcasts an
censorship.
(2} These rights are limited by the provisions of the general laws, the provisions of law for th

rotection of youth, and by the right to inviolability of personal honour. )

?3) Art and science, research and teaching, shall be frez. Freedom of teaching shall not absolve fron
loyalty to the Constitution,” : .
Translation published by the Press and Information Office of the Federal Government (Bonn: 1987)

films are guaranteed, There shall be n

7 Ar. 9(2) reads: "Associations, the purposes or activities of which conflict with criminal laws o
whlhc_}ij)géed directed against the constitutional order or the concept of international understanding, ar
prohibited."

8 Bundesgesetzblatt I, 593 (1964), as subsequently amended.

9 Ar. 21(2) reads: "Parties which, by reason of their aims or the behaviour of their adherents, seck t
u'n;éalr or abolish the free democratic basic order or W endanger the existence of the Federal Republi
of Germany, shall be unconstiturional, The Federal Constitutional Court shall decide on the questio:
of unconstittionality,"

10 See Section 13 No, 2 of the Bundesverfassungsgerichisgesetz (Act on the Federal Constitutiona
(Ci%%r%, in the wording of 12 Dec. 1985, in connection with Section 43, Bundesgesetzblatt 1, 32

11 /d. Further regulations in this context are to be found in Sections 32 and 33 of the Parteiengeset
(Act on Political Parties) in the wording of 3 Mar.. 1989,
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it was generally considered that such 1]%olilic:al parties should be outlawed. Thus, in
1952 the Sozialistische Reichspartei™ (generally perceived as a successor to thg
National Socialist Party) and in 1956 the Kommunistische Partei Deutschlands’
were declared unconstitutional. In contrast, the opinion prevailing since the mid-
1960s, when the Nationaldemokratische Partei Deutschlands and the Deutsche
Kommunistische Partei were founded, is that extremist parties should be countered
politically rather than banned by a decision of the Federal Constitutional Court.

Article 18 of the Grundgesetz declares that individuals who abuse the exercise
of their basic human rights, including freedom ?f expression, "in order to combat
the free democratic order”, forfeit those rights. 4 Again, such a decision is 10 be
taken exclusively by the Federal Constitutional Court in a proceeding which may
be instituted by the Federal Parliament, the Federal Government or a Land Gov-
ernment, This provision has, however, been of minor practical relevance. Only two
proceedings have been instituted under this article, the first onc in 1960 against the
former president of the Sozialistische Reichspartei, Otto-Emst Remer, and the
second one in 1974 against Dr Gerhard Frey, a known right-wing publisher. Both
cases were dismissed by the Federal Constitutional Court ??cause neither individ-
ual was found to be a threat to the democratic order.” Given the historical
background to the drafting of the Grundgesetz, it is evident that these articles were
intended to give a solid anti-fascist foundation to the new Federal Republic.
Subsequent practice, notably influenced by the "Cold War", reveals, however, a
broader anti-totalitarian aim directed against both left-wing and right-wing extrem-
ism.

Among Germany’s numerous legal provisions limiting hnman rights in
general and freedom of speech in particular, the Criminal Code contains several
provisions which effectively restrict racist speech. The provisions, their constitu-
tional implications and relevant court practice are discussed in the following
sections,

The Pertinent Provisions of the German Criminal Code

The pertinent provisions of the Strafgesetzbuch (German Criminal Code) are
Articles 130 and 131, both of which constitute serious crimes against "public
peace”, and Article 185 which makes punishable “insult" or offences against
personal honour, '

Article 130. Article 130 replaced a provision of the Criminal Code of the German
Empire which penalized breaches of the public peace by incitement to class

12 .Tudig;emenr. of 23 Oct, 1952, Bw:desvegassungsgerichtsen!scheidungen (BVerfGE) (Decisions of
the Federal Constitutional Court) Vol. Z, 1 ef seq.

13 Judgement of 17 Aug. 1956, BVerfGE Vol, 5, 85 ef seq.

14 Art. 18 reads: "Whoever abuses freedom of exFression or opinion, in particular, freedom of the press
Art. 5(1)), freedom of teachinf {Ar. 5(3)}, freedom of assembly (Art.8), freedom of association
Axt. 9), privacy of posts and telecommunication {(Art.10), properly (Art.14), or the right to as§lum
An._lé(g)) in order to combat the free democratic basic order, shall forfeit these basic rights, Such
orfeitare and the extent thereof shall be pronounced by the Federal Constitutional Court,

15 See Judgement of 25 Ju]ly 1960, BVerfGE Vol, 11, 282 ef seq. (Remer case); and Juc'lﬁemem of 2
July 1974, BVerfGE Vol. 38, 23 ¢f seq. (Frey case). Presently, Dr Frey is president of the Deutsche
Volksunion, an extremist right-wing political party which, in the regional elections of § April 1992
in Schleswig-Helstein, obtained more than 6 per cent of the votes.

18

hatred.'® The new version was adopted in 1960 as a legislative reaction to a wave
of desecration of synagogues and cemeteries in 1959 and 1960. These events
brought about a radical change in the legislative atmosphere and swept awgy all
arguments that such specific legislation was neither necessary nor desirable.” The
motivation behind the new version of Article 130 was the appreciation that,
although the courts in most cases were able 0 impose punishment under the
prevailing law, that law did not "strike at the core of th?sevil ... that is, the attack
on humanity, human dignity, and general public peace.""® Thus, rather than being
concerned exclusively with the protection of private or group honour, safeguarded
by the provisions concerning Beleidigung (criminal libel) in Article 185, the new
versio:1190f Article 130 aims to promote the public interest in safeguarding public
peace.

The key notion of Article 130 is the concept of Menschenwiirde (human
dignity), enshrined in Article 1(1) of the Grundgesetz as a fundamental principle
of the German Constitutional order.’® Prohibited are attacks on human dignity
which are likely to breach the public peace, commiited in the form of acts of
particular gravity against parts of the population.”” The proscribed acts consist of:

(1) incitement to hatred, which is described as "stirring up enmity in an
invasive manner, beyond mere rejection or contempt”;

(2) provocation to violent or arbitrary acts, described as "acts of violence
or lawlessness against personal freedom"; and

(3) insult, ridicule and defamation, which must amount to more than "mere
expression of disrespect" or "disparaging assertions, the truth or untruth

of which cannot be proven",

The concept of an attack on human dignity presupposes an attack "on the core area
of the victim’s personality, a denial of the victim’s right to life as an equal in the
community” or a person’s treatment as an inferior which has the effect of excluding
him or her from the protection of the constitution”.?> It should be stressed,

16 Ar. 130 reads: "Whosoever attacks the human dignity of others in a manner liable to disturb the
l'i“-ﬂ?“G peace by: .
. inciting hatred against a certain part of the poliulanon.
2. inciting to violent or arbitrary acts a ainst such part of the population, or
3. insulting, maliciously ridiculing or defaming such part, )
shall be punished by 2 term of imprisonment of not less than three months and not exceeding five
years.” (Author’s translation.)

17 See, in particular, Von Bubnoff, "Commentary on Article 130 StGB", in Strafgesetzbuch, Leipziger
Kommentar (10th ed. 1988), Vol. IV, Schafheutle, Das Sechste Strafrechisinderungsgesetz,
Juristenzeitung 15 (1960), 470 et seq.; Wolfrum, supra note 3, at 521-23.Foran excellent preseniation

inEnglish, see E Stein, " |sl.02/ Against Free Speech: The New German Law Against the Auschwitz
- and Other - Lies,” 83 Mich. L. Rev. 277, 282 {1986).

18 Schafheutle, supra note 17, at 471,

19 This is a well-established interpretation in German jurisprudence and doctrine. See, e.é., Von
Bubnoff, supra note 17, at !:T%. 1; and Lackner, "Commentary on Article 130 SiGB", in
Strafgesetzbuch (18th ed. 1989), 648 et seq. , with further references.

20 An. 1(1) provides: "The dignity of man shall be inviolable.”

21 It should be mentioned that this notion not only includes Gemman citizens belonging to an ethnic,
linguistic, racial, religious or social minority, but also aliens residing in Germany such as, e.g.,
migrant workers; see Von Bubnoff, supra note 17, at No. 3 ef seq. and Lackner, supra note 19, at
Ne. 2, both with further references.

22 Stein, supra note 17, at 284,

23 See, Von Bubnoff, supra note 17, at No. 4; and Lackner, supra note 19, at 3; both with further
references.



moreover, that Article 130 applies not only to attacks on human dignity which in
fact breach or threaten the public peace but also to attacks which might result in a
sense of threat among persons belonging to the particular group under attack, on
the one hand, or in an increase in an existing predisposition to commit such attacks
among those persons likely to be incited to acts of verbal or physical violence, on
the other hand.?*

Article 131. Article 131 was introduced izr})to the Criminal Code in 1973 as part of
the Fourth Law to Reform the Penal Code.“ It penalizes the dissemination, display
and production of depictions "of violence against people in a cruel or otherwise
inhuman manner" with the intent to glorify or seek to minimize the cruelty or to
incite racial hatred. Reports on contemporary events or history are expressly
exempted from punishment by Article 131(3). Violations are punishable by up to
one year's.imprisonment or a fine. The objective of Article 131 is the maintenance
of social harmony to which incitement to racial hatred is considered to pose a
serious threat. . .

Ariicle 131 was introduced because the government was of the view that
Article 130 did not adequately implement Article 4 of the International Convention
on the Elimination of All Forms of Racial Discrimination (which entered into force
for the Federal Republic of Germany on 15 June 1969), notwithstanding the fact
that many scholars considered that racially motivated acts were punishable under
other provisions of the Criminal Code.

Prosecutions under Article 131 are comparatively rare. This might be ex-
plained by the fact that large parts of the German legal community2 in the field of
criminal faw consider this provision, due to its rather vague wording, problematic
with Tespect to the fundamental principle of Bestimrqtheitsgrundsatz (legal cer-
tainty) enshrined in Article 103(2) of the Grundgesetz.2 On the other hand it should
be emphasized that German legal doctrine unanimously holds that publications of
an anti-Semitic character are prime examples of "writings" in the sense of Article
131,“° notwithstanding that there is some discussion as to whether the sale of
"classical anti-Semitic works" such as books by Chamberlain or Gobineau, would
be prohibited by this provision. :

24 See Von Bubnoff, supranote 17, at No. 5, with further references. .

25 Art. 131 of StGB reads: "(1) Whosoever 1. disseminates, 2. publicly exhibits, posts, demonstrates,
or otherwise makes accessible, 3. offers or makes available or accessible to a person below the age
of eightesn, or 4. produces, procures, supplies, keeps in stock offers, advertises, recommenas,
undertakes to import into, or export out of, the territory in which this law applies, in order to use
them, or pieces derived from them, in the mamnes indicated in numbers 1 to 3 above, or to enable
others 1o do so, writings, sound or pictare recordings, illustrations or representalions which show
acts of violence against people in a cruel or otherwise inhuman manner and this in order to glorify
or to seek to minimize the cruelty of such acts of viclence or o incite racial hatred, shall be punished
by a term of imprisenment of up 10 ong year or by a fine. (2} Whosoever disseminates, by radio
broadcasts, such representations as indicated in sub-paragraph 1 will be penalized in like manner,
(3) Sub-paragraphs Sls) and (2) do not apply when the act is in the service of reporting on current
evenis or history. (4)Sub-paragraph ()3 is not to be applied if done by the legal guardian of the
persen involved. "(Author’s translation.)

26 See, e.g., Von Bubnoff, supra note 17, at No 1.

27 'This principle requires that penat laws are to be worded in such a clear and unambigucus way as o
exclude, 1o the extent possible, any doubt as to whether a certain behaviour falls under a given penal
provision,

28 See Von Bubnoff, supra note 17, at No. 19.
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Article 185. Article 185 has been part of the Criminal Code since 1873, It makes
punishable an offence against personal honour.” According to Asticle 192, proof
of the truth of a statement is no defence under Article 185 "when the insult arises
from the manner in which the assertion was made or disseminated or from the
circumstances in which it was made”.

Until 1945, the Reichsgericht (German Supreme Court) consistently refused
to apply Article 185 to insults against Jews as a group. This approach changed in
1949, In the leading decision on this matter, ! the Federal Supreme Courtconfirmed
that the Jewish citizens of the Federal Republic of Germany have become "at least
since the special legislation of the National Socialist Stzate ... a sharply demarcated
group" who consequently may be insulted as a group.3 So far, there have been no
decisions of the Federal Supreme Court extendingsthe applicability of Article 185
to other racially or ethnically determined groups.

Subsequent to a sharp increase in extremist right-wing activities including,
in particular, the publication of pseudo-scientific writings attempting to prove that
there had been no- concentration camps and that the number of Jews and other
people murdered in those camps had been grossly exaggerated (the so-called
"Auschwitz-lie"), legislative attempts to deal with these writings were initiated in
the early 1980s. The main legal problem 1o be solved arose from the wording of
Article 194 of the Strafgesetzbuch which required a private petition to initiate
prosecution under Articlg 185. After a lengthy and rather animated debate in the
media and in Parliament, 4 the 21st Law Modifying the Criminal Law finally came
into effect on 1 August 1985.”

The new law eliminates the need for a private petition for prosecutions in
cases where the insult was made in a document which was publicly disseminated
or accessible, or in an assembly, or in broadcasting, if the insulted individual is a
member of a group which was persecuted under the National Socialist or another
violent and arbitrary dominance, and if that group is at the time of the act a part of
the population of the Federal Republic of Germany.%, The new wording of Article

20 Id, at No. 26. .

30 An, 185 reads: "Insult shall be punished by a term of imprisonment of up 1o one year or by. a fine,
and, if the insult is committed by a physical act, by a term of imprisonment of up to two years or by

a fine.'

31 Judgement of 18 Sept. 1975, Bundesgerichtshof in Zivilsachen (BGHZ). gr.hc Official Collection of
Decisions of the Federal Supreme Court in Private Law Matters) Vol. 75, 160 ef seq. It should be
stressed that in the case in guestion the rocecdinges were founded under a provision of the German
Civil Code, secking compengation for the tort of defamation. This decision confirmed and clarified
the previous j n]s:prudence of the Federal Supreme Cowrt’s Criminal Law Panels, in rticular the
decisions of 28 Feb. 1958, Entscheidungen des Bundes erichishéfs in Strafsachen ‘FGHSQO%me
Official Collection of Decisions of the Federal Supreme Court in ol 11, et
seq., and the decision of 21 Apr. 1961, BGHSt Vol. 16, 49 ef seq.

32 See Stein, supra note 17, at 301-03,
33 See Lackner, supra note 19, Commentary on Article 185 StGB, Vorbemerkung No.2, with further

references. Compare the ag;}:licalion of Arts. 130 and 131 10 various ethnic, national and social
groups, including Gypsies, black students, and migrant workers. See infra, notes 51-52.

nminal Matters)

34 See Stein, supra note 17, at 305 ef seq.
35 21 Strafrechisdnderungsgesetz in Bundesgesetzblati 1, 965 (1985).

36 Art. 194 now reads: .
°(1) Prosecution for insult shall be instituted only upon petition. When the act is committed by
disseminating or by making publicly accessible a wﬂlinﬁ {Article 11, paragraph 3), orin an assembly
or by means of a broadcasting, a petition is not required, if the insulted person was persecuted as a
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194 has met with considerable criticism from German criminal lawyers for being
0o vague. Lawyers have also criticized the requirement that the persop, insulted
must be an individual who was personally a victim of such persecution.

Implementation of the Provisions of the Strafgesetzbuch. Articles 130
and 131 have been of limited importance for the actual work of the German courts.
In 1982 only 12 per cent of prosecutions against right-wing extremists took place
under these provisions, Forty-four per cent of prosecutions were brought under
Articles 86 and 86a of the Criminal Code for the dissemination of propaganda and
the use of emblems of anti-constitutional organizations; 32.5 per cent of charges
were brought for violations of articles of the Criminal Code connected with
violence. The remaining 11.5 per cent of prosecutions were divided between
convictions for criminal defamation under Article 185 and for condemnation of the
President of the Federal Republic, the State, its symbols and constitutional organs
under Article 90. . .

It is perhaps worthy of note that there has been no imbalance in prosecution
of left and right-wing activities. For instance, in 1987, 1,855 prosecutions related
to left-wing extremism and 1,447 cases to right-wing extremism,

The Prohibition of Racist Speech as a Problem of Constitutional Law

To penalize certain cases of public speech and publications due to their racial
connotations obviously raises problems under constitutional law with regard to the
guarantee of freedom of expression. As mentioned above, the particular German
experience of abuse of such rights as the rights to freedom of expression and
agsociation resulted in the introduction into the Grundgesetz of a provision allowing
rights to be limited "by the general laws". For foreign lawyers, in particular those
familiar with the jurisprudence of the United States Supreme Court conceming
freedom of speech, it might be surprising that there has in fact been very little
scholarly discussion as to the compatibility of Articles 130, 131 and 185 of the
Strafgesetzbuch with Article 5(1).and 5(2) of the Grundgesetz. Generally speaking,
German constitutional and criminal lawyers share the opinion that acts by private
persons likely to incite racial hatred are not protected by the right to freedom of
speech,

member of a group under the National Socialist or another violent and arbitrary dominance, if the
gll;oup is a part of the population and if the insult is connscted with such ﬁrsecunorg.lHowever. there
shall be no prosecution ex gfficio if the inﬁiured person opposes it. The opposition may not be
withdrawn, If the injured person dies, the right of petition and of opposition passes 1o the next of kin
as specified in Anicle 77, paragraph 2, . o .

@ Ffethe memory of a deceased person is disparaged, the next of kin as specified in Article 77,
paragraph 2 shall have the right o lodge a petition. If the act is committed by disseminating or by
making publicly accessible a writing (Article 11, paragraph 3), or in an assembly or by means of a
broadcasting, a petition is not required, if the insulted person was persecuied as amember of a group
under National Socialist or another violent and arbitrary dominance and the disparagement is
connected with it, However, there shalt be no prosecution ex officie if the person entitled to lodge a
pelition opposes it. The opposition may not be withdrawn.”

37 See Lackner, supra note 19, Commenlalg on Article 194 StGB No. 2, with further references, Fora
therough discyssion of the new law see Stein, supra note 17, at 314 &f seq., and Kehler, "Zur Frage
der Strafbarkeit des Leugnens von Volkermordiaten®, Newe Juristische Wochenschrift, Vol. 38,2389
51985), et seq.; Ostendorf, "Im Streit: Die Strafrechiliche Verfolgung der 'Auschwitzliige', Neue

uristtsche Wochenschrift, Yol. 38, 1062 (1985), et seq, and Vogelgesang, "Die Neuregelung zur
sogenanmten 'Auschwitzlige’ -Beitrag zur Bewiltignng der ergangenhen oder "Widerliche
Aufrechnung'?", Neue Juristische Wochenschrift Vol. 38,2388 (1983), ef seq.

Merauivy

Obviously, this general statement does not mean that there are no legal
problems as to whether a specific conviction under Articies 130, 131 or 185 will
be constitutional, bearing in mind that, according to the established jurisprudence
of the Federal Constitutional Court, in situations where human rights conflict, these
rights have to be balanced in such a way as to permit only those limitations which
are necessary to protect the core of the conflicting rights. Moreover, this juris-
prudence can only be understood in the light of Asticle 19(2) of the Grundgesetz
which expressly prohibits violations of the Wesensgehalt (basic core) of a given
human right.38

Under German constitutional law, the power to declare a law in breach of the
Grundgesetz and therefore null and void, is vested exclusively with the Federal
Constitutional Court. So far, this Court has not been called upon to decide whether
Articles 130, 131 or 185 are unconstitutional as such. Nor is such a development
to be expected. From a more practical point of view, however, cases may arise in
which the Court is called on to decide whether the application of these provisions
in a specific case amounts to a violation of the speaker’s or author’s constitutipnally
protected right to freedom of expression. The Court would have jurisdiction
because, under German constitutional law, any person who alleges that his or her
human rights have been violated by public authority is entitled to file a Verfas-
sungs%%schwerde (constitutional complaint) with the Federal Constitutional
Court.

It is perhaps surprising that there has been only one reported case in which
the Federal Constitutional Court was in fact faced with such a challenge. In the
case, the applicant had been found guilty of an attack on human dignity in
conjunction with incitement to race hatred by carrying, at a public event, a sign
which read:

L, a donkey, still believe that Jews were "gassed" in German concentra-

tion camps. I, a donkey, believe the "gassing" lies and want to pay, pay,

pay to Israel, I, a donkey, still believe the propaganda lies of the

"victors",

In a preliminary proceeding, the screening committee of the Federal Constitutional
Court rejected the application on the ground that it had no prospect of success, since
the interpretation and application of Articles 130 and 131 by the competent courts
did not disclose any violation of basic rights.4 The Court also rejected the
allegation that the lower courts had violated the applicant’s human rights by
disregarding his offers of "evidence". The Court held:

The applicant, who does not deal even with the numerous. generally

accessible sources about the mass destruction of the Jews, not to speak

of trying to reach an independent apinion through a thorough consider-

38 An. 13(2) reads: "Inno case may the essential centent of & basic right be encroached upon."”

39 See Ant, 93 Sl)_ No. 4aof the G{undﬁesz:z which reads: "The Federal Constitutional Court shall decide;
- on complaints of constitutionality, which may be entered by anav person who claims that one of
his basic rights or one of his rights under paragraph (4& of Article 20, under Anicle 33, 38, 101, 103
or 104 has been violated b E}Jblic authority.” As to this topic see, ¢.g., Ocllers-Frahm, "Review o
Constitutionality of Leg omms and Acts of Public Authorities in the Federal 'Republic of
Germany,” in Bemhardt & Beyerhin, eds., Reporis on German Public Law and Public International
Law (1986), 49 et seq.

40 For a discussion, see Stein, supra note 17, at 287,
41 Decision of 27 Apr. 1982, reported in 35 Neue Juristische Wochenschrift 1803 (1982).



ation, is not impaired either in his right to a hearing nor to an effective

protection of law when the courts judge this mass destruction to be

commonly known and consid‘%r irrelevant the mere offering of the

names of individual witnesses.
If the courts competent to decide criminal matters consider the question of constitu-
tionality at all, they usuatly declare that defendants accused under Articles 130 and
131 are not in a position %o invoke the guarantee of freedom of speech in Article
5(1) of the Grundgesetz.4 Althongh this could be challenged as incorrect from a
strictly constitutional law point of view on the ground that such defendants have
claims under the limitation clause of Article 5(2) the criminal courts have consist-
ently assumed the constitutionality of Articles 130 and 131,

Another problem to be mentioned in this context concerns the relationship
between Articles 130 and 131 and Article 5(3) of the Grundgesgtz which provides
that "Art and science, research and teaching, shall be free.”** Prevailing legal
opinion, shared by the courts, regards incitement to racial hatred as, by definition,
beyond the scope of what might be considered to be alt, science, résearch or
teaching within the meaning of Article 5(3). This approach is based upon the
argument that, since the fundamental aim of the Grundgesetz is the protection of
human dignity, art, science, research and teaching may not violate hurnan dignity.
It goes without gaying that this approach could raise considerable problems if
applied strictly."

The Pertinent Practice of the Courls

Courts dealing with charges brought under Articles 130 and 131 will usually have
to decide upon the following issues: What is an attack on human dignity? When is
an act likely to breach public peace? What constitutes incitement to race hatred?
Which groups of persons are to be considered a race for purposes of Article 131,
or a "part of the population” for purposes of Article 130?

In what might be considered the leading case in this context, the Bundesge-
richtshof (Federal S‘Hpreme Court) in 1981 developed its definition of an "attack
on human dignity"."" In that case, the defendant was charged with distributing a
pamphlet which denied the occurrence of the Holocaust in particularly vile lan-
guage, and suggested that the Jews had tortured and blackmailed others to give false
testimony. The trial court convicted the pamphleteer of a violation of Article 131
but not of the more serious charge under Article 130, The Federal Supreme Court
upheld the conviction under Article 131 and ruled that Article 130 had also been

42 This translation is taken from Stein, supra note 17, at 287.
43 For references see, e.g., Stein, supra note 17, at 288.

44 See supra note 5, for full text of Anticle 5(3).

45 For references see Von Bubnoff, supra note 17, at No. 26.

46 For instance, Shakespeare’s treatment of Shylock conld remove the Merchant of Venice from the
catelgory of "ait". Another problem which has not yet been dealt with by German courts concems
the legal standing of anti-Semitic publications of doubtful scholarly foundation, such as the works
of Chamberlain or Gobineau, or the large number of older publications which present "scientific™
evidence of the inferiority of people of colour.

47 Judgement of 14 Jan. 1981, BGHSt, reported in Neue Zeitschrift fiir Strafrecht (1981), at 258; for a
discussion in English, see Stein, supra note 17, at 201-92,

violated. The Court confirmed that an "attack on human dignity" exists only if it is
directed against the unverzichtbar kern (unrenounceable core) of the personality of
another person,sagainst him as a human being, and only if it denies his value as a
human being." Such an attack had been committed in this case because the
pamphlet "was apt to provoke an emotional, hostile stance toward the Jews." The
argument that Jews in Germany should not reasonably feel threatened by such a
pamphlet was not considered relevant,

The Court furtherrore mled that Jews form a race for purposes of Article
131, although based upon reasoning which reflects a greater interest in genetic
characleristics than is found in the jurisprudence of many other European countries.
The Court declared that the concept of race hatred

proceeds from merely an approximate anthropological classification of

humanity into human races, that is, according to common hereditary,

predominantly physical characteristics, as a starting point for a theory

pursuant to which biological diversity of the "races" is supposed to be

the cause of their relative superiority or inferiority and corresponding

different value. The emotionally heightened hostility of the provocation

against the Jews is one of the phenomena of the incitement (o race hatred

which the lawmaker wanted to include in article 131.
The notion "parts of the population” found in Article 130 has been interpreted by
German courts so as to include German citizens belonging 10 an ethnic, linguistic,
racial, religious or social minority, and also to aliens residing in Germany.

As to the question of the conditions under which an act is to be considered
likely to br%gch public peace, the Federal Supreme Court held in its decision of 21
April 19617 that the act in question does not in fact need to breach public peace
or to constitute an imminent and concrete threat to public peace, It is sufficient if
there are objective grounds for believing that the publication will shatter confidence
in legal security, even if thi55313 felt only by that part of the population against which
the publication is directed.
Although trial court opinions are generally not published, trial courts have

been inclined to acquit defendants of charges of anti-Semitism under Articles 130
and 131 while state appellate courts and the Federal Supreme Court have tended to

48 This definition iz firmly established in German jurisprudence. See Von Bubnoff, supra note 17, at
No.4; and Lackner, supra note 19, at No. 3.: both with further references,

49 Translation taken from Stein, supra note 17, at 292. This definition is well—acceﬁed in German
doctrine. See, Von Bubnoff, supra note 17, at No. 18 and Lackner, supra note 19, at No. 3, both with
further references.

50 Jews are considered to form a "part of the population” for purposes of Art. 130, see BGHSt
Entscheidungen des Bundesgericﬁiﬁs in Strafsachen, the Official Collection of Decisions of the
ederal Supreme Court in Criminal Matters) Vol, 21, at 371 and Vol. 31, at 2_26%. as are Gypsies,

see Oberiandesgericht Karlsruhe, reported in 39 Neue Juristische Wochenschrift 1276 (1986).

51 For instance, black studenis are prolected by Att. 130, see Cberlandesgericht Hamburg, reported in
28 Neue Juristische Wochenschrift 1088 (1975), as are migrant workers, see Oberlandesgricht Celle,
reported in 23 Neue Juristische Wochenschrift 2257 (1970)). In contrast to the protection afforded
to these groups against incitement to hatred, there are lacunae in the law which have permitted the

ing of such groups as blacks and Turks from restaurants and other public establishments, See
Wolfrum, supranote 3, at 525.

52 BGHSt Vol. 16, 49 et seq.; for a discussion in English, see Stein, supra note 17, at 293,

53 This principle is wel] accepted in German doctrine. See Von Bubnoff, supra note 17, at No. §; and
Lackner, supra note 19, at[i\lo. 4; both with further references.
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reverse the acquittals, One commentator has speculated about this pattern of
judicial interaction: ] .
For one thing, trial judges are generally of a younger generation, without
oppressive memories and - understandably - without a sense of per-
sonal guilt. Lacking extensive experience, they may feel less confident
in handing down convictions for a distinctly political crime. Perhaps
they also are more in tune with local attitudes than the higher-level
judiciary, and are less responsive to the national policy that has reﬂgcted
both the recent historical experience and a sensitivity to international
considerations.

CONCLUSION

In the author’s opinion, Articles 130 and 131 of the Strafgesetzbuch, which make
punishable racist speech and incitement to racial hatred, constitute an acceptable
attempt to strike a fair balance between the state’s obligation,‘resgltmg fron:1 Article
1(1} of the Grundgesetz, to protect human dignity, and its obligation, resulting from
Atticle 5 of the Grundgesetz, 10 protect freedom of speech. Obv1ous}y, this
stalement does not mean that the practice of German courts in interpreting and
applying these provisions of the Criminal Code in specific cases does not call for
critique, However, it is submitted that the jurisprudence of the Federal Supreme
Court appears largely satisfactory. )

In this anthor’s opinion, it would be to overestimate the role of the courts if
the recent, and increasing, cases of violence against non-Germans, and in p'art!cplar
asylum-seekers, in Germany were to be taken as proof of the failure of the judiciary
or of the Jaws. Obviously, it remains to be seen what the reaction of the courts will
be and whether pﬂligg: and prosecuting authorities will act as promptly and f-:tf}—
ciently as necessary.”™ Thus, notwithstanding the undoubted importance of crimi-
nal law in the fight against racial hatred, it seems as if profound changes in the
political climate with regard to aliens in general and asylum-seekers in particular
are of even greater significance. Substantial parls of the German pohuca} estab-
lishment and public opinion, although unequivocally condemning acts of violence,
openly promote the idea that "something has to be done against the abuse of the
right to asylum" and that "Germany is not a country of immigration". As long as
such publie statements continue, and are not met with equally forceful statements
abont the need to respect the human dignity of ail those within Germany’s borders,
it is hardly surprising that certain parts of the population, although still very small3
arc attracted by groups which aggressively proclaim nationalistic and neo-Nazi
ideologies.

54 Stein, supra note 17, at 299,

55 According to a report in Siiddentsche Zeitung of 5 Dec, 1991 at 7, in the first trial against participants
of the riots direcled against Romanian asylum-seekers in the city of Hoyerswerda (Saxony) on 21
Sept. 1991, the Kreisgericht Bautzen sentenced a person to 4 term of 15 months u’nﬁrlsonmenl {not
suspended) for a breach of Art. 125a of the SIGB (Schwerer Landfriedensbruc, Bm especially
aggravated breach of the peace) in conjunction with a breach of Ant. 130 of the StGB.

India

Chapter 19

ADVOCACY OF NATIONAL, RACIAL AND RELIGIOUS HATRED:
THE INDIAN EXPERIENCE

Venkat Eswaran

Incitement to religious and communal hatred has been an issue of considerable
concern in India over the years. Most recently, in 1991 it captured headlines
following a spate of well-publicized violent clashes, mostly - but by no means
exclusively - between Hindus and Muslims, in different parts of the country, These
clashes, which have claimed thousands of lives, have been seen by many as areal
and growing threat to the survival of the nation itself as a cohesive, secular entity.
Whatever the reasons for this upsurge in violence - and they are too numerous
and far too complex to be discussed in the present paper - there can be no denying
that it has begun to call in question India’s oft-repeated claim to be one of a handful
of polities in the world which has managed to accommodate an incredibly diverse

- mix of ethnic, religious, linguistic and cultural backgrounds in its population

without compromising its commitment to a liberal, pluralistic form of government.
The legitimacy of that claim cannot of course be disputed as even a cursory glance
al some basic statistics will show: the burgeoning population, currently estimated
at some 863 million, consists of at least six major religious groups”, many of which
are further divided into dozens of sub-groups; this population is spread over some
25 states and seven "union territories” which together occupy an area of 3.29 million
sq.km.; as well as the 15 officially recognized languages, some 1,652 dialects are
spoken in the country,

Given this enormous diversity - and concomitant tensions that are inevitable
in 4 society, large parts of which have been rigidly stratified by the infamous caste
system - the job of the Indian lawmaker has not been an casy one. Even during
British times, legislators had 1o walk a tightrope in containing communal and other
pressures within the framework of a basically free society - a task which confronted
the founding fathers of the republic with added urgency soon afier independence,
The lessons of the Partition - which saw the worst communal violence in the
subcontinent’s history, claiming an estimated 600,000 lives - had to be reconciled
with the founding fathers’ avowed commitment to a democratic form of govern-
ment in which the citizens would enjoy all the traditional freedoms, including
freedom of expression and assembly. This central objective informed the labours
of the Constituent Assembly which set out to draft India’s Constitution in 1947,

THE CONSTITUTIONAL POSITION

It is ‘generally agreed that the drafters of the Indian Constitution succeeded in
striking a fair balance between freedom of speech and the containment of its abuse

1 By contrast, advecacy of national and racial hatred are not contentious issues in ,Indii. As such, this
paper will not attempt 10 address those issues but will confine itself to a discussion of the probiems
arising from the advocacy of religious, communal and caste-based hatred.

2 Hindus - 82.64%: Muslims . 11.35%; Christians - 2.43%; Sikhs - 1.96%; Buddhists - 0.71%; and
Jaing - 0.48%, The remaining 0.43% of the population includes other religious groups, e.g.,
Zoroastrians and Jews.



by legaily acceptable means. They accomplished this by including in the chapter
on Fundamental Rights (India’s Bill of Rights) a clause (Article 19(1)(a)), which
stated simply that "All citizens shall have the freedom of speech and expression,”
and then qualifying that right with a subsequent clause which reads as follows:

Nothing in sub-clause (a) in clause (1) shall affect the operation of any

existing law, or prevent the State from making any law, in so far as such

law imposes reasonable restrictions on the exercise of the right con-

ferred by the said sub-clause in the interest of the security of the State,

friendly relations with foreign States, public order, decency or morality,

or in relgation to contempt of Court, defamation or incitement to an

offence.

Most people found this formula unexceptional. However, when the constitutional
drafters, in a clear expression of their belief that even freedom of speech must yield
to public order, included a provision (Article 22) in the same chapter allowing for
preventive detention, several voices of dissent were heard. In the event, those voices
were overruled by the majority who felt, in the words of 'one leading constitutional
expert, that doctrinaire logic must be tempered with 3 little practical wisdom if a
Bill of Rights is not be converted into a "suicide pact".* The indiscriminate manner
in which preventive detention powers have sometimes been used in the four decades
that have followed has, not surprisingly, led several commentators to question the
wisdom of that approach.

However that may be, once the parameters of free speech were set by the
Constitution, it fell on the Supreme Court and the 17 High Courts in succeeding
years to perform the delicate task of determining how far specific statutory
provisions - and executive action taken under them - were in conformity with those
parameters. The case law that has followed is indicative of a generally sound and
consistent approach on the part of the courts,

FREE SPEECH AND INCITEMENT: THE STATUTORY PROVISIONS

Criminal Law in India has existed in a comprehensively codified form since 1860
when the Indian Penal Code was enacted by the colonial Legislative Council.
Recognized largely as the handiwork of Lord Macaulay, the Code has undergone
remarkably few changes' over the decades and is considered just as effective in
dealing with crimes today as it was over a century and a quarter ago. Its provisions
have been supplemented by the Code of Criminal Procedure, first enacted in 1898
and substantially revised in 1973,

There are five major provisions in the Penal Code which affect freedom of
expression and incitement to hatred and discrimination on grounds, among others,
of religion, race, language and caste. The first of these, Section 153A, makes it an
offence, inter alia, for any person to promote or attempt to promote, whether by
the use of words {spoken or writien) or by signs or by other visible representations,
"disharmony or feelings of enmity, hatred or ill-will between different religious,

3 Aticle 1'9(2); The original version of Article 19&?) only included laws that related to "libel, slander,
defamation, contempt of Court or any matter which offends against decency or morality or which
underrnines the security of, or tends 1o overthrow, the State,"

4 HM Seervai, in Constitutional Law of India, 3rd ed., Veol. 1 (Tripathi: Bombay), 492.

racial, language or regional groups or castes or communities." The offence is
punishable with imprisonment for up to three years or with a fine or with both.
A related provision, Section 153B, proscribes the making or publishing of
imputations or assertions which:
(a) imply that "any class of persons cannot, by reason of their being
members of any religious, racial, language or regional group or caste or
community, bear true faith and allegiance to the Constitution of India
as by law established or uphold the sovereignty and integrity of India";
or
(b) suggest that "any class of persons shall, by reason of their being
members of any religious, racial, language or regional group or caste or
community, be denicd or deprived of their rights as citizens of India™;
or
{c) cause or are likely to canse "disharmony or feelings of enmity or
hatred or ill-will between such members and other persons”.
These offences are also punishable with imprisonment for up to three years or with
a fine or both. An amendment introduced in 1969 provided for enhanced punish-

. ments - imprisonment for up to five years with or without a fine - if the offences

under Sections 153A or 153B are committed in & place of worship.

In a catena of decisions handed down both before and after independence, the
courts have held that the essence of the offence under Section 153A is malicious
intention. Such intention can be gathered either from the offending words them-
selves or from extraneous evidence. In asceriaining intention, the offending article
must be read as a whole, and such circumstances attending the publication as, for
example, the class of readers for whom the article is primarily intended and the
state of feelings between thg different classes or communities at ¢he relevant time
must be taken into account.

A degree of latitude must be given for bona fide expressions of criticism. If
the words complained of are couched in temperate, dignified and restrained
language, and do not have a tendency to insult the feelings or co,nvictié)ns, however
deeply held, of any section of the people, no offence is committed.® Similarly, it
would be an abuse of Section 153A to seek to punish or proscribe products. of
serious historical research even if some of the facts uncarthed as,a result of such
research were unpalatable to followers of a.particular religion.” Finally, for an
offence to be established under this section, the words complained of must be aimed
at a well-defined and readily ascertainable group having some permanence or
stability and sufficiently numerous and widespread to be designated a class,

Another provision which punishes incitement is Section 295A of the Penal
Code. This section makes it an offence for anyone "with deliberate and malicious
intention of outraging the religious feelings of any class of citizens of India” to

5 State of Bihar v. Ghulam Sarwar, All India Reporter (1965) Patna, 393 Gopal Vinayak Godse,
Criminal Law Joumal (1971) Bombay, 324; Baburaa Patel v. The State, All India Reporter (1980)
Supreme Court, 763. :

6 The State v. Ganpat Vasudeo Behere, Criminal Law Review (1978) Maharashitra, 178.

T Varsha Publications (P) Ltd., Criminal Law Joumat (1983 Bombag, 1446; State of Uttar Pradesh
v. Lalai Singh Yadav, All India Reporter (1977) Supreme Court, 202.

8 Parkar 1. in Charles Mascarenhas Criminal Appeal No. 431 of 1932, decided on 15 Sept. 1932,
Bombay High Court (unreported), : '
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insult or attempt to insult the religion or religious beliefs of that class whether by
words (written or spoken} or by signs or by other visible representations.

The offence is punishable with imprisenment for up to three years or with a
fine or witg both. Introduced in 1927 to undo the effects of a Lahore High Court
judgement” which held that Section 153A could not be used to punish aitacks
against deceased religious leaders like the Prophet Mohammed, however scurrilous
and in bad taste such attacks might be, its constitutional validity was tested in a
landmark case in 1957, In that case, it was argued that insults to the religion or
religious beliefs of a class of citizens may not always or necessarily lead to public
disorder and therefore a law making such insults punishable could not be described
to be in the interest of public order as defined in Article 19(2) of the Constitution.
The Supreme Court rejected the argument, holding that the section, in so far as it
sought to penalize certain activities which had a tendency to cause public disorder,
was a law which imposed “reasonable restrictions” within the meaning of Article
19(2). . .

As with Section 153A, the courts have held that malicions intent for an
offence under Section 295A can be inferred from the circumstances surrounding
the publication of the offending words.”~ Rational criticism made in good faith,
even if it has a tendency to wound the feelings of some followers of a particular
religion, is not punishable especially if the object of such criticism is to facilitate
social reform by administering a shock to the followers of the religion, The courts
have often stressed that it is not so much the matter of discourse as the manner of
it which is crucial in determining whether an offence has been commitied under
Section 295A. The offending words should therefore be such as will be regarded
by any reasonable person as grossly offensive, provocative and maliciously and
deliberately intended to cutrage the feelinsgs of any class of citizens.' Truth is not
a defence to a charge under this section.!

A much wider provision of law aimed at protecting religious sensitivities is
contained in Section 298 of the Penal Code which makes itan offence for any person
"with the deliberate intention of wounding the religious feelings of any [other]
person™ to utter any word or make any sound or gesture in the hearing or sight of
that other person or to place any object in the sight of such person. Conviction for
this offence can lead to imprisonment for up to one year. As can be seen, this section
is only concemed with spoken words and as such cannot be used to punish words
published in written form. It was intended, according to its authors, primarily to
prevent intentional insults being proffered in the course of religious discussion. In
order for an offence 10 be established under the section, it must be proved that the
words complained of were uttered not in the heat of debate but with premedita-
tion, "’ Most of the reported case law under this section seems to relate to such forms
of insult as placing the carcass of a cow (held sacred by the Hindus) in a public

9 Raj Paul, Al India Reporter (1927) Lahore, 590,
10 Ramji Lal Modi v. State of Uttar Pradesk, All India Reporter (1957) Supreme Court, 620.
11 P Ramaswamy, 2 Criminal Law Journal of India (1962}, 146.
12 Shiv Ram, Criminal Law Joumal of India (1955}, 337.
13 Henry Rodrigues, 2 Criminal Law Joumnal of India (1962), 564.
. 14 Narayan Das, Indian Law Reports, Cuttack Series (1952), 199,
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place rather than to insults contained in speech. Despite its potential for abuse, the
section has not generated much controversy. '
The fifth provision in the Penal Code which deals with incitement and free
speech is Section 5035, Clause {(2) of this section reads as follows:
Whoever makes, publishes or circulates any statement or report con-
taining rumour or alarming news with intent to create or promote, or
which is likely to create or promote, on grounds of religion, race, place
of birth, residence, language, caste or community or any other ground
whatsoever, feelings of enmity, hatred or ill-will between different
religious, racial, language or regional groups or castes or commaunities,
shall be punished with imprisonment which may extend to three years,
or with fine, or with both,
If the offence is committed in any place of worship, the offender may be subjected
10 an enhanced punishment of imprisonment for up 1o five years, with or without
a fine, The section does, however, make an exception for statements, ramours or
reports made by a person who, having reasonable grounds to believe them to be

true, makes or publishes them in good faith,

In a judgement delivered in 1962, the Supreme Court rejected a challenge to
this section’s constitutional validity by holding that the restrictions imposed by it
were in the interest of public order and.therefore within the ambit of permissible
legislative interference with the guarantee of free speech contained in Article
19(1)(a).1 Judicial dicta have, however, siressed the need for this section to be
construed strictly in favour of the accused. As declared in a 1959 decision, unless
the words complained of amounted to "incitement to an offence”, their authors
could be held guilty of an offence under Section 505.7.

The aforementioned provisions of the Penal Code are, as noted earlier,
supplemented by law contained in the Code of Criminal Procedure. Section 95 of
this Code, for instance, allows the forfeiture by the state of publications suspected
of containing matter proscribed by Sections 153A, 153B and 295A. For a forfeiture
order to be valid, however, the g%vemment is obliged to state the grounds of its
opinion clearly and exhaustively.

As well as prohibitions contained in the Penal Code against religious or
communal hate speech, Indian Electoral Laws also come down with a heavy hand
against the use of such speech, Under Section 124(5) of the Representation of the
People Act 1951, for instance, it is an offence for any candidate or his representative
to make a "systematic appeal to vote or refrain from voting on grounds of caste,
1ace, community or religion” or to use or appeal to religious and national symbols,
such as the national flag, for furthering the candidate’s electoral prospects. A
challenge to this provision was turned down by the Supreme Court in 1954 on the
basis that it did ngt constitute an unreasonable restriction on the right conferred by
Article 19(1)(a)."®

Yet another provision of the law which needs to be noted in the present
context is Section 11 of the Customs Act 1962, Clause (1} of that section allows

15 Kedar Nath Singh v. State of Bihar, All India Reporter (1962) Supreme Court, 955,
16 Kalicharan Mohapatra v. Srinivas Sahu, Criminal Law Joumal of India (1560), 497
17 Nand Kishore Singh v, State of Bihar, All India Reporter (1986) Paina, 98.

18 Jamuna Prasad v. Lachchi Ram, All India Reporter (1954) Supreme Court, 686,



the government to make an order prohibiting either absolutely or conditionally the
import or export of goods (including books and other publications) on being
satisfied that it is necessary to do so for any of the purposes specified in clause (2).
Among the purposes specified in the latter clause are: the maintenance of the
security of India, the maintenance of public order and standards of decency or
morality, the fulfilment of obligations under the Charter of the United Nations for
the maintenance of international peace and security, the prevention of dissemina-
tion of documents containing any matter which is likely prejudicially to affect
friendly relations with any foreign State or is derogatory to national prestige, and
any other purpose conducive to the interest of the general public (emphasis added).
This law became the focus of attention recently when it was used effectively to ban
Salman Rushdie’s controversial novel The Satanic Verses.

The state is also empowered to ban certain organizations, including organiz-
ations that may be engaged in espousing extremist religious views. Such a power
is usually contained in laws that have as their stated objective the prevention of
public disorder or the preservation of national unity and'integrity, These laws have
occasionally been used to ban fundamentalist religious or communal organizations
which, in the opinion of the authorities, are engaged in "anti-national” or subversive
activities, In 1990, for instance, nearly a dozen Islamic groups were declared illegal
under Jammu and Kashmir’s Criminal Law Amendment Act 1983 on the grounds
that they were building up "an atmosphere of subversion and terrorism” and
"challenging the sovereignty, integrity and unity of India". The groups included a
women’s social organization and a public welfare trust engaged in running 157
schools in Kashmir.

Finally, the Cinematograph Act 1952, which provides for prior-censorship of
motion pictures, allows (through guidelines laid down under Section 5B) the
banning or restriction of films which in the opinion of the censors contain "visuals
or words contemptuous of racial, religious or other groups” or which "promote
communal ... attitudes". This provision of law has occasionally been considered by
the courts. In a 1988 case, for example, the Supreme Court was asked to adjudicate
onaplea toban a highly acclaimed TV serial Tamas, which dealt with the traumatic
events surrounding the pre-independence partition qf India, on the ground that it
might inflame communal passions in the country, ° The Court, after carefully
considering various relevant factors, including the educative value of the film, its
sober tone and its fidelity to historical facts, refused to sanction the ban. In doing
so it affirmed the principle Iaid down in an earlier case that any apprehension of
the outbreak of religious or communal violence must be Jjudged by the standards of
"reasonable, strong-minded, firm and courageous mien, and not those of weak and
vacillating minds, nor of those who smell danger in every hostile point of view."

The Supreme Court adopted a similar view in a 1989 case involving a Tamil
feature film which qg?stioned the wisdom of caste-based reservations in employ-
ment and education.”” Reversing a state high court decision to deny the film a
certificate for unrestricted exhibition on the grounds that it might lead to violent
demonsirations by members of the lower castes whose sentiments had been hurt by

19 Ramesh C. Dalal v. Union of India, All India Reporter (1988) Supreme Couri, 775.

20 Xivian Blose 1. in Bhagwati Charan Shukla v. Provincial Government, All India Reponer (1947)
agpur, 1.

21 S. Rangargjan v. P. Jagjivan Ram & Ors., Judgements Today (1989) (2} Supreme Court, 70.

the film, the Court held that denial of a film certificate would be tantamount to "a
surrender to blackmail and intimidation". Freedom of expression, said the Court,
cannot be held to ransom by an intolerant group of people. Any restriction of free
speech "must be justified on the anvil of necessity and not [on] the quicksand of
convenience or expediency”.

It is conceivable that, with the proliferation of private video newsmagazines
which often address sensitive communal issues with a forthrightness impossible on
state-controlled television, questions touching upon the effect of censorship gui-
delines on free speech may arise with increasing frequency before the courts. The
constitutional vg%idity of pre-censorship of films itself has been upheld by the
Supreme Court,

USE OF RESTRICTIVE PROVISIONS IN PRACTICE

The Indian government’s record of the use of powers contained in the provisions
outlined above is a mixed one. Law enforcement officials, at least in the years
immediately following independence, were seen to show a healthy restraint in

- invoking these powers and to confine their use to the most pressing cir_cumstar_lces.
~ Recent years have, however, seen a less discriminating approach. This is attribut-

able in part to the increasing incidence of communal violence and indeed to other
forms of tension nationwide even as resources for the law enforcement agencies
became more and more stretched. Equally importantly, there has been a marked
increase in political interference in the administration and greater exploitation of
religious, communal and caste-oriented feelings for party political ends.

It needs to be stated of course that law and order in India is the joint
responsibility of the state and central governments,“” Each state maintains its own
police force, but the federal government reserves the right to deploy centrally
maintained paramilitary forces such as the Central Reserve Police Force {CRPF),
the Central Industrial Security Force (CISF) and the Border Security Force (BSF)
as well as the army in certain circumstances. There is a general consensus of opinion
that recent years have seen a marked increase in the use of the army and paramilitary
forces to deal with situations of civil unrest, often with less than satisfactory results,
including infringements on freedom expression and peaceful assembly. An
example frequently cited by human rights groups is that of Kashmir where the
large-scale deployment of federal troops has been accompanied by sweeping curbs
on media reporting.

To some extent, therefore, the uneven national record of the use of restrictive
laws to curb incitement to religious and communal hatred is attributable to the
manner in which those laws are implemented by the state governments, some of
which have been seen to behave less responsibly than others, In the western Indian
state of Maharashtra, for instance, there have been quite a few disturbing examples
of the misuse of such laws. In May 1989 the Bombay police filed a complaint under
Section 505(2) of the Pehal Code against The Sunday Observer after that newspaper
catried an article which suggested that a central investigation agency was examin-

22 Khwaja Ahmed Abbas v. Union of India, All India Reporter (1971) Supreme Court, 481,

23 Although public order falls within the State List in India’s Constitution, criminal law, criminal
procedure and preventive detention for reasons connected infer alia with the maintenance of public
order are matters covered by the Concurrent List.



ing possible links between one of the city’s senior police officers and some Sikh
terrorists. Lawyers and human rights groups argued that, even if the story was
incorrect, the proper course of action to follow would have been for the officer
concerned to file a suit against the paper for defamation and, if he felt particularly
strongly, a criminal complaint as well (for under Indian law defamation is action-
able both as a tort and as a crime). The resort to Section 505 was, they said, a clear
abuse of the law aimed at intimidating the media. The same state government has
also on several occasions used powers under Sections 153A or 295A to ban books
under pressure from parochially-minded groups even where the books in question
could not reasonably be considered to pose a threat to public order,

Another charge commonly levelled against state governments in general
concerns the alacrity with which they have resorted to preventive detention and
other "special” laws, ostensibly to prevent communal clashes, but in reality to curb

dissent. This is clearly delicate ground on which to tread, as shown, for example,

by events in Ayodhya which, in 1991 became the epicentre of a series of violent
clashes over the location of an ancient mosque. Although there is general agreement
that the arrest of the leaders of that agitation in October 1991 was unobjectionable
given their inflammatory speeches and the real danger of large-scale violence
between Hindus and Muslims had the agitators been allowed to proceed unham-
pered, there is some truth to the charge that state govermments have often been
indiscriminate in the use of preventive detention laws to incarcerate political
opponents and stifle dissent.

The state of Gujarat offers another good example, In 1990 no fewer than 5,292
cases were reportedly registered in the state under the Terrorist and Disruptive
Activities (Prevention) Act 1987 (TADA), many, if not most, of which were
concemed with communal skirmishes which could easily have been dealt with
under ordinary law., .

In November 1990 the Punjab government used special legislation to detain
without charge some 500 men and women who were scheduled to attend a meeting
in the city of Anandpur to discuss peaceful political reform and the position of the
Sikh community. It is believed that many of the 15,000 to 20,000 persons reportedly
held under preventive detention or other special laws in Punjab at any given time
have been detained as a result of their peaceful and legitimate exercise of freedom
of expression.

As controversial as has been the use of preventive detention laws by state
govemments, ¢ven more controversial has been their resort to curfew powers, often
to suppress dissent. Kashmir is an obvious example. Apart from the grave hardship
caused to residents of that state by round-the-clock curfews that have sometimes
continued for days, several allegations have surfaced pointing to the abuse of
curfew powers to prevent free speech. On 21 May 1990, for instance, police
reportedly started firing indiscriminately into a 10,000-strong procession of people
who were accompanying the body of a prominent cleric throngh the streets of
Srinagar. No fewer than 47 mourners were killed and over 200 wounded, This
incident, as well as several others, was seen by human rights activists as indefen-
sible, considering that there was neither any provocation nor any threat of imminent
danger from the assemblage who were merely exercising their right to dissent and
to assemble peaceably. It is a measure of the paranocia that characterizes the

24 India Today (15 March 1991).
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government’s response io the troubles in Jammu and Kashmir that Indian forces
were reported to have arrested a large number of people in the state simply for
listening to Radzlga Muzaffarabad broadcasting from Pakistan-occupied Kashmir in
February 1990.

A more serious charge that has been levelled against both central and state
governments is that they have, either through neglect, incompetence or devious-
ness, created the conditions in which communal violence thrives. Punjab provides
aclassic example. Before the agitation that riggered the current turmoil in the state,
Hindus and Sikhs lived in perfect harmony. But when, by 2 combination of political
chicanery and persistent unresponsiveness to the legitimate demands of its people,
the Congress government of Mrs Indira Gandhi allowed the situation to develop
into a state of near civil war, relations between the two communities changed
dramatically. Mutual distrust became the order of the day, manifested in acts of
intercommunal violence. This provided the perfect excuse for the government to
impose ever increasing curbs on all freedoms, including the freedom of expression,
The Punjab example is an especially noteworthy one because, unlike the case of
Kashmir, the standard explanation of historical animosity between certain com-
munities (e.g., Hindus and Muslims), trotted out by apologists for the government,
does not hold water.

Arguably, seldom has the culpability of the Indian govemment in abusing
laws restrictive of free speech under the pretext of containing religious hatred been
more evident than in New Delhi’s decision of 5 October 1988 10 ban The Satanic
Verses. The decision, contained in a notification under Section 11 of the Customs
Act, was taken soon after some self-appointed leaders of the Muslim community
{(who, on their own admission, had not read the book) started a campaign demanding
such a ban, It was, in the words of one leading commentator, an "abject and
unthinking surrender ... to elements of intolerance and, worse, to phantoms of fear
about the outbreak of communal violence,"*® The decision was taken without the
slightest regard to the principles of natural justice in that neither the author nor any
of the other affected parties were given an opportunity to present their views before
or after the ban was imposed. _ . '

PROPOSALS FOR REFORM

It would be naive to imagine that the ills outlined above are susceptible to an easy
solution. Many of the problems are so deeply rooted that nothing short of fundamen-
tal reform in social and economic policy can bring about meaningful results.
Attempts at tinkering with the laws, in the absence of such fundamental reform, are
doomed to failure, as the experience of the past forty years has so amply illustrated.

That is not to argue, of course, that there is no scope for legal reform. Indeed,
astrong case can be made for narrowing the definition of some of the offences listed
in "anti-terrorist” laws such as the Terrorist and Disruptive Activities Act, which
have been criticized by most human rights groups as being too vaguely worded,
Similarly, stricter guidelines should be laid down for the use of force, especially
lethal force, by police and paramilitary forces and for the deployment of the army

25 Foreign Broadcasts Information Service, USA (6 Feb. 1990).
26 %9{; 8S)ombjer:, "Ban on Rushdie’s latest book - A pemicious precedent”, Indian Express (14 Oct,



in crowd and riot control operations, These steps could go a long way towards
correcting some of the more common abuses, provided of course that care is taken
to achieve the right degree of precision in redrafting the laws and guidelines, As
problematic as is vagueness in criminal legislation, over-precision also can be
seriously counterproductive, leading as it does to a whole range. of other, less
manageable, concems.

Legal reform will have to be accompanied by a rcot-and-branch overhaul of
government policy and attitudes towards the security services. Few will deny that
morale in the police and some of the paramilitary forces has seen a sharp decline
over the years, As well as poor service conditions and increasingly unrealistic
expectations of their role in a rapidly changing society, police officers have been
subjected to growing political pressures in recent years. Recruitment policy too
must take its share of the blame, for one of the major complaints in recent years has
centred around the use of police and paramilitary forces drawn largely from certain
communities, usually the majority community, in dealing with sensitive communal
Situations. A typical example is provided by the deployment in May 1987 of the
predominantly Hindu Provincial Armed Constabulary (PAC) in the northern Indian
city of Meerut where large-scale violence had broken out between Hindus and
Muslims, On that occasion, members of the PAC allegedly committed mass
camage, leaving scores of Muslim men, women and children dead. Even ifincidents
such as these are not premeditated, it would help enormously if the govemment
showed greater sensitivity to public perceptions by, for example, deploying forces
drawn from a wider range of communal backgrounds in sensitive situations.

Important as the above mentioned reforms are, their role is at best palliative.
A more honest approach to tackling the overall problem would focus on its root
causes, namely, widespread lack of civic consciousness engendered by mass
illiteracy and ignorance, and crippling poverty, which has all but sapped the basic
norms of civilized behaviour in Indian society. Neither of these ills can be cured
by "quick fixes"; both require imaginative long-term planning, considerable pa-
tience, and, above all, the political will to make unpopular decisions.

Education is an obvious priority. So far the noble constitutional goal of free
and compulsory education for all children up to the age of fourteen (set forth in
Article 45) has remained a distant dream. Even at the end of nearly half a century
of political independence, no more than 36.2 per cent of the population is literate.
Cynics have argued that the average Indian politician has a vested interest in
keeping the electorate illiterate. Whether or not one subscribes to that view, there
can be no denying that the record of successive governments in the matter of
education has been abysmal. Few factors have contributed as much to the destruc-
tive manipulation by politicians of public opinion and attitudes, especially in
sensitive areas like religion and caste, as widespread illiteracy,

As important as improving education, if not more 50, is the eradication of
poverty. It may be lempting to underestimate, or even dismiss, the role of affluence
in combatting communal tensions, but there is ample evidence to suggest that
poverty and the lack of economic opportunity form the most important factors in
fomenting communal unrest. Successive Indian govemments have ignored this
basic truth, with calamitous consequences. For all the strident socialist rhetoric that
has emanated from New Delhi and the state capitals over the years, India continues
to be one of the fifteen poorest nations in the world, with an annual per capita
income of less than US$ 200 and with more than half its population living below
a conservatively-defined poverty line. This, for a couniry endowed with a super-
abundance of natural and human resources, is unforgivable, While there can be
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room for debaie about the relative merits of different economic systems to achieve
a fairer distribution of wealth in the population, there can be little argument about
the need to create that wealth in the first place. Unless the lot of the weakest section
of Indian society - and this includes most minority communities - is significantly
improved in the not too distant future, the prospects for peace and stability in the
country as a whole are very bleak indeed. The malaise gripping modern day India
was best summarized by a leading commentator thus: "We have too much govern-
ment and too little administration; too many public servants and too little public
service; Jo0 many controls and too little welfare; too many laws and too little
Jjustice."

To highlight thesc shortcomirgs is not to belitile or ignore the substantial
success India has achieved in containing the varions centrifugal forces that have
been at work for decades in this incredibly diverse society. Indeed, as the introduc-
tory paragraphs of this paper conceded, that success is remarkable, considering
India’s generally close adherence to the basic norms of democratic pluralism.
Without detracting from the importance of that achievement, this paper has at-
tempted to point out, however cursorily, that there are nonetheless several areas
which affect the realm of free speech where reforms are urgently needed if India is
to live up to its commitments in both domestic and international law.

27 N A Palkhivala, in We, the People (Bombay: Strand Book Stall, 1984), 5.



Chapter 20
CRIMINALIZATION OF RACIAL INCITEMENT IN ISRAEL'
Eliezer Lederman and Mala Tabory

Rabbi Meir Kahane, founder of the American Jewish Defense League (JDL),
emigrated to Israel in 1971 and succeeded in sharpening and aggravating anti-Arab
sentiments among his followers. He established a political-racial movement, Kach,
whose platform advocates the expulsion of Arabs from Israel and the reestablish-
ment of a theocracy, to be run solely by Jewish religious law. Kahane expounded
these views in dozens of books, pamphiets, articles and posters, as well as in public
appearances, and gradually gained a degree of popular support for his extremist
racial views, culminating in his election to the Knesset in 1974 as a one-man party.
This article wilt examine the political and legal responses to Kahane’s racist
provocations, . .

CONTESTED PARTICIPATION IN KNESSET ELECTION

The Central Election Committee in 1984 refused to place the Kach party on the
ballot because it found that the "implementation of the party’s principles would
constitute a threat to the maintenance of the democratic regime in Isracl and is liable
to bring about the disintegration of the public order.”

The Kach party appealed to the Israeli Supreme Court. The Court expressed
its aversion to the party’s racist and anti-democratic principles, but unanimously
reversed the Central Election Committee and ordered the party’s inclusion on the
ballot.? The Court reasoned that because political rights, especially the right to vote
and be elected to office, are among the most basic rights, any infringement of them
must have an appropriate legal foundation. Since Isragli electoral laws at that time
did not disqualify a party’s participation in elections because of its aims, tendencies
or members’ views, the Court concinded that the Election Commitiee had exceeded
its authority in denying the Kach party’s eligibility for the election,

1 This ch&gpter was adapted by the editor from an amticle of the same title published in 24 Stanford J.
Int'1 L. 35-84 (1987), with the permission of beth authors and the joumal. This version is the sole
responsibility of the editor.

2 The Kach pany received 25,907 votes - about 1.2 percent of the 2,073,321 votes cast in the 1984
elections, See Notice on Election Results in the Eleventh Knesset, 3082 Yalkut Hapirsumin [Y.P.]
g}eovergme?gtgl}ljo]lices) 3006 (2 Aug. 1984). [Ed, note: Rabbi Kahane was murdered in New York in

cember .

3 Neimanv. Chairman of the Central Election Corum., 39(2) Piskei Din [P.D.] 225,237 (Election App.
1984) (Piskei Din is the Israeli Supreme Court reporter), Because of the importance of the issue, a
Supreme Court panel of five justices heard the case, rather than the usnal panel of three.

4 'The Court cxplicitl&; noted that the parly’s principles contradict "the world of Judaism ... [and}
absolutely negate the basic tenets of individual and national morality, Israel’s Declaration o
Independence, and the foundation of contemporary enlightened democracies ...". /d. at 302 (opinion
of Alon, I). Nonetheless, the Court determined that "so fateful and far-reaching a decision as denyin
someone’s right to be elected to the Knesset for ideological motives must be taken with the approva
of the majority of the public, through the Legislator, and in accordance with clear limits and
definitions set by the Legislature.” Id. at 303 %a inion of Alon, I) Semphasis omitted); see also id. at
286 (opinion of Ben-Porat, Deputy CT); id. at 33 E:)pinion of Beisky, J); i2. at 321 (opinion of Barak, J)-

Chief Justice Shamgar had greater reservations conceming legal limitations on the right to be elected,

even in the case of racist parties: He found that legitimizing the suppression of unpopular opinions

LIMITING KACH PARTY ACTIVITIES

After his election to the Knesset, Kahane intensified his provocative public state-
ments, calling for the persecution of the Arab residents of Israel. He also began a
series of visits to Arab communities with the stated aim of "persuading” the local
inhabitants to emigrate from Israel to some other, Arab, country. The police were
forced to intervene at times to quell the resulting confrontations between Kahane
and angry Arab villagers.

In response to Kahane’s violent fanaticism, the Israeli government and the
Knesset adopted measures to limit Kahane’s racial inciterent on two complemen:
tary planes: internal parliamentary decisions to curtail Kahane’s use of Knessel
membership privileges, and external legislative acts to criminalize racial incitemen
and to prevent the election of future racist parties. The Knesset’s measures affecte
increasingly large and overlapping segments of the population in a pattern which
for analytical purposes, is easily analogized to the layers of a pyramid.

Deprivation of Parliamentary Privileges

The pyramid’s narrowest tayer had a singularly personal character. [n an intema
decision, the Knesset abrogated Kahane's parliamentary privilege of complets
freedom of movement; Kahane’s status reverted to that of any ordinary citizen.
Relying on their broad power to preserve the peace, the police could now Testric
Kahane from entering Arab towns and villages to espouse his platform, wheneve
the police considered this activity dangerous.

The Knesset also decided to deprive Kahane of his franking privileges. Th
Knesset took this additional step after discovering that Kahane was abusing hi
privilege by sending letters to Israeli Arabs advising them to give up their rights a
citizens or to emigrate,

Restricting Parliamentary Activity

The second pyramidal layer, another internal administrative measure, widene
restrictions on all Knesset members, including Kahane. The Knesset amended il
procedural rules to allow the Speaker to reject debate on any bill which is "raci:
inits essence or denies the existence of the State of Israel as the State of the Jewis
people.”

The Knesset passed this measure following another controversy over Kahan
Under Knesset procedure, a member may introduce a private bill for debate b
submitting it to the Speaker for approval, Kahane proposed two racist bills: the fir
would have denied Israeli citizenship to all non-Jews, forbidden them from residin
in Jerusalem and rescinded their right to vote and their eligibility to hold publi

poses a greater threat to democracy than the threat posed by persons holding such oglinions‘ I
reasoned that "those who widen the éircle of bodies who want to prevent participation jn the elector
ﬁ;ocess increase the impact of such legislation on the continued existence and fulfillment of o

sic democratic concepts.” Id, at ZTS.EIhe Chief Justice preferred to confront unpopular opinio:

rather than outlaw them. /d. at 277-79,

5 For a protocol of the debate and vote against Kahane, see 100 Divrei Haknesset [D.H.] 885, 11
Knesset, 36th.mig., 25 Dec. 1984,

6 Rules of Procedure of the Knesset Amend., § 134(C), 3271 Y.P. 772 (17 Nov. 1986).
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office; the second sought to create separate public beaches for Jews and non-Jews,
prevenied non-Jews from residing in Jewish neighborhoods without the consent of
the Jewish residents and forbade Jews from marrying or having sexual relations
with non-Jews. The Knesset Speaker rejected these bills, which led Kahane to
appeal to the Supreme Court.

The Court overturned the Speaker’s decision, holding that under existing
Knesset rules the Speaker and the Presidium could not prevent debate on a bill
because of “a reservation, powerful as it may be, as to its political-social content,”
so long as the bill sought to implement the political aim for which that Knesset
member had been elected.’ However, the Justices did not rule out the possibility of
narrowing the power of individual Knesset members to "turn the legislative wheels”
by amending the Speakers’ powers so as to restrict debate on such proposals.
Following political negotiations, the Knesset amended its rules and gave the
Speaker the authority to reject racist bills.

Limiting the Possibility of Re-election . .

The third level of the pyramid, a formal legislative act, prevents racist parties from
standing for election to the Knesset. An overwhelming majority of the Knesset
voted in favor of amending the Basic Law to forbid a party from participating in
elections "if its aims or deeds, explicitly or implicitly deny the existence of the State
of Israel as the State of the Jewish people, deny the democratic character of the
State, or incite to racism,"

_ This act reaches farther than the administrative measures mentioned earlier.
First, on the practical level, while the previous measures were short-term responses
to pressing political problems, the Knesset’s amendment of the Basic Law demon-
strates its intention to find long-term solutions to racism. The amendment applies
to all potential candidates of present and future political parties, thus encompassing
more people than did previous measures which only affected elected officials.
Second, on the doctrinal level, the amendment shows the legislature’s willingness
to restrict the right to be elected to office and the right to freedom of political
expression and association, which are fundamental in every democratic society.
The enactment of these restrictions into the Basic Law, a chapter of Israel’s future
constitution, indicates the legislature’s concern over racism’s social and ideological
- destructiveness. Had the amendment been in force prior to the 1984 elections, the
Kach party would not even have been permitted to put forward a candidate list.

Extending the Crimina! Law Sphere

The _fourlth stratom, the pyramid’s base, affects the entire population through the
criminalization of certain modes of racist behavior.1% In 1986 the Knesset amended

T Kahane v. Speaker of the Knesset, 39(4) P.D. 85, 93 (High Ct. 1984) {opinion of Rarak, J).
8 Id.at94, '

9 Basic Law; The Knesset § 7A, nded in Basic Law:
Tatnakim 18,0 1963(51558 5% amended in Basic Law: The Knesset Amend. No. 9, 1155 Sefer

10 Penal Law Amend. No. 20, 1191 S.H. 219 (1986).

the Penal Law to define racial incitement and the possession of racist material :
criminal offenses punishable by three to five years’ imprisonment.

Although the amendment to the Penal Law intends to advance and reinfor
Isracl’s democratic regime, the restriction of individual rights raises a number
concerns. First, the criminal law may not be the proper means for regulating raci
behavior. Second, limiting freedom of expression causes uneasiness, especial
where the regulation takes the form of criminal sanctions. Furthermore, son
religious groups expressed reservations that the criminalization of racial inciteme
might cast shadows on certain religious writings and prayers.

The amendment emerged as a hard-fought compromise that diluted 1
criginal bill so much that some who had supported the initial draft cantioned again
the final version, and even Kahane, against whom the law was aimed, voted in fav
of it. Under these circumstances, one may question whether the act makes a re
contribution to existing legal structures combatting racism and whether it w
reinforce the desired norms of behavior.

THE PROVISIONS OF THE 1986 ENACTMENT

The new sections of the Penal Law provide:
1444,

In this article - "Racism" means persecution, humiliation, vilifica-
tion, the display of enmity, hostility, or violence, or the causing of
animosity towards a community or parts of the population, all by reason
of color or racial affiliation or national-ethnic origin,

"Publish" has the meaning assigned to this term in Section 2 and
includes (1) distribution or public presentation of written or printed
material, including drawings, pictures, photographs or images; (2)
words spoken at a public place or at a public gathering or that can be
heard in a public place; (3) radio and television broadcasts.

1448,
(a) A person who publishes anything with the purposes of stirring up
racism is liable to imprisonment for five years,
(b) For the purposes of this section, it shall be immaterial whether or
not the publication leads to racism and whether or not it is true,

144C.

(a) The publication of a correct and fair report of an action as referred
to in section 144B shall not be regarded as an offense under that section
provided that it is not done with the purpose of inciting to racism.

(b} The publication of a quotation from religious writings and prayer
books or the observance of areligious ritual shall not be regarded asan
offense under section 144B, provided that it is not done with the purpose
of bringing about racism.

144D, ‘
A person who has in his possession, for distribution, a publication
prohibited by section 144B, with a view 10 stirring up racism, is liable
for imprisonment of one year, and the publication shall be forfeited.



144E.

An information for an offense under this article shall only be filed
with the written consent of the Attomey General.

THE SCOPE OF THE 1986 ENACTMENT

General

A preliminary examination of the wording of the new legislation reveals its
restrictive nature and goals. In enacting the amendment, the Knesset did not intend,
as did the drafters of the International Convention on the Elimination of All Forms
of Racial Discrimination (CERD Convention), to confront directly all forms of
racism. Rather, the Knesset sought 1o limit the struggle to a specifically defined
facet of the problem - racial incitement. The law creates two related offenses; a
prohibition against publishing material with the purpose of inciting racism (Section
144B), and a prohibition against possession of any racist publication with intent to
distribute it so as (o bring about racism (Section 144D).

The publishing and possession offenses belong to the category of criminal
offenses dealing with endangerment because of their preventive nature. Preventive
prohibitions transform modes of behavior likely to cause the commission of serious
offenses into independent breaches of the criminal law. In the present case, although

the legislature primarily intended to prevent the possible negative influence of a

racist publication on its audience, the legislature determined that possession of
racist material with intent to distribute in itself constitutes a criminal offense.
Similarly, for the crime of incitement, it is immaterial whether or not publication
actually leads to racism. In short, racist behavior by listeners or readers and effect
on the public are not constituent elements of the crimes of racial incitement and
possession of racist material,

Enlarging the Scope of the Prohibition

The enactment prohibits the possession or dissemination of material with the
purpose of racial incitement; it does not make the perpetration of an actual racist
act into a criminal offense. However, combining the new enactment with general
principles of criminal law may expand the scope of liability for inciting racism. For
example, a person may incite racist behavior by persuading someone else to commit
ordinary offenses based on racism, such as assault of a racist character. Under the
law of complicity, if the person persuaded does commit the criminal act, both the
inciter-persuader and the perpetrator-persuadee will bear responsibility as parties
to the assault. Moreover, nothing prevents liability from attaching to the inciter-
persuader for any other offense committed by the persuadee, even if the offense
was "not committed in the way counselled or is not the offense counselled, so long
as the facts constituting the offense actually committed are a probable consequence
of carrying out the counsel.”"* Thus, liability for both the underlying offense and
any related crimes may ultimately fall on the inciter-persuader, in addition to his
newly enacted responsibility for uttering remarks that incite racism.

11 Penal Law, 1977 § 29, L.S.I, (special volume) 16,
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The combination of the new enactment and criminal conspiracy law furtt
expands liability for racial incitement. The Penal Law states that " [a] person w
conspires with another to effect an unlawful purpose [or] to effect a lawful purpx
by unlawful means" is liable to imprisonment for two years. An otherwise lawf
but undesirable, act perpetrated by one individual could become a conspiracy
two or more individuals agree 10 perpetrate it. The new enactment may place rac
conduct within the category of acts that one can conspire to commit. Therefo
although the new law does not criminalize the actual racist act, the state m
prosecute both the inciter and the perpetrator for their agreement to undertake
act,

Effectiveness and Clarity of the Prohibitions "

Notwithstanding possible expansion of an inciter’s Liability for underlying rac
conduct through general principles of criminal law, the legislature evidently want
to limit the new law’s scope and usage. For example, realizing that abuse of t
new enactment could curtail both freedom. of expression and association, t
legislature justifiably restricted prosecutions under the new law to those to whi
the Attorney General consents in writing, Similar written consent limitations
included in other Ysraeli law. The legislature’s inclusion of additional restrictio
in the law against racial incitement, however, may diminish the law’s effectivene:
or at least require reference to general principles of penal law for clarificatio
Moreover, the exceptions to racial incitement listed in Section 144C appe
unnecessary in view of the legislature’s narrow definition of the prohibitio
themselves.

The definition of racism. The new law’s definition of racism (in Section 144/
raises two problems of degree: the definition includes only racist behavior again
groups, not against individuals; and the definition ignores the milder but mo
pervasive manifestations of racial discrimination. The problem of confining
definition of racism to behavior directed against “a community or parts of
population” may be illusory. The law could not be interpreted to allow raci
inciternent against individuals because every racist act against an individual
conduct against a racial group. If the inciter directs a racist remark against tt
individual because of the individual’s association with a particular group, tf
remark constitules a racist act toward an entire community. Thus, the stateme
"Don’t elect X because of his skin color Y" is equivalent for the law’s purposes |
the statement "Don’t elect people with skin color Y," because the substitution of
by any other individual community member will not change the intent of the fir
statement. Both statements incite racist acts against a community, thereby fallin
within the law’s reach.

The other problem is more troublesome. The law prohibits incitement of onl
the most overt and blatant forms of racism by defining racism as "persecutior
humiliation, vilification, the display of hostility, enmity or violence, or the causin
of animosity" on the basis of race, color or national-ethnic origin. The definitio
ignores racism’s less extreme and more widespread manifestations and may ex
clude instances of racist discrimination which arise in hiring practices, busines
dealings or in rendering services. Although common forms of discrimination ma
appear less acute, they constitute the core of the racial problems.

Incitement of severe discrimination against an individual based on his ethni
origin, race or religion may result in humiliation or degradation of the individua

- -



and fall under the new law. For example, asking hotel owners to exclude members
of a certain race may constitute an offense within the law’s definition of racism.
However, not every act of discriminatory incitement objectively involves the
humiliation or degradation of a community, and not every act of severe discrimi-
nation originates in a subjective purpose to humiliate. or degrade a community.
Although asking landlords for preferential ireatment for members of their own
religion because of a moral responsibility to their co-religionists discriminates
against members of other religions, such a statement might not violate the new law
because it neither carries with it the required objective act of degradation nor the
necessary subjective intent of inciting racism.

The new law’s definition of racism is more restrictive than the definition of
racial discrimination in Article 1 of the CERD Convention. Along with other parties
to the Convention, Isracl committed itself to "eliminat[e] racial discrimination in
all its forms,"” and defined racial discrimination to encompass “"any distinction,
exclusion, restriction or preference based on race, colonr, descent, or national or
ethnic origin ...." The Convention’s definition includes the subtle fornis of racial
discrimination that fall outside the scope of the new law. A comparison of the
international and Isracli definitions of racism, though, does not accurately reveal
the new law’s restrictive nature because the definitions derive from different
contexts. While the Convention naturally sought to be all-inclusive and shaped its
definition accordingly, the drafters of the new enactment defined racism for the
more limited purpose of determining modes of behavior which are severe enough
to warrant penal sanctions. Neither the Convention nor common sense require that
"racial discrimination in all its forms" be combaited through the imposition of
criminal liability,

The mens rea requirement.. The mental element required for the offenses of
racial incitement and possession of racist materials demands careful examination.
The legislature defined the prohibition against incitement as "publish[ing] anything
with the purpose of inciting to racism” (Section 144B), and the prohibition of
possession as "possession, for distribution, [of] a publication ... with a view to
stirring up racism" (Section 144D). The expressions "with the purpose” and "with
a view" requires that a specific, high level of intent direct the act of publication or
pOssession, :

A 1987 Supreme Court decision on Kahane's freedom of speech reveals
disagreements between the justices regarding the required mens rea for racial
incitement. In overturning the Israeli Broadcast Authority’s refusal tg broadcast
Kahane’s views and activities unless they were "clearly newsworthy,"12 the Court
considered in dicta whether the Broadcast Anthority may prospectively prevent
broadcast of a racist speech where the speech would be criminal under the new
enactment, Justice Barak found that the Broadcast Authority may exercise prior
restraint only where the racist speech creates a "near certainty of a real injury to the
public order”.' Although Justice Barak explicitly reserved opinion on whether the
broadcast of a racist speech would violate the new law, his overall analysis of the
issue and his reference (o the defense of publishing "a carrect and fair report of an

12 Kahane v. Executive of the Broadcasting Authority, 41(3) Piskei Din 255, H.C. 399/85, slip op. at
3 (High Cv. July 27, 1987).

13 Id. slip op. a1 54.
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action” indicates his belief that the Broadcast Authority would not commit an
offense by broadcasting such a speech 4, Justice Barak apparently believed that
knowledge that a racist speech will be broadcast does not constitute the necessary
mens rea for racial incitement; he would interpret the expression "purposely” to
include only direct intent,

Justice Bach, on the other hand, disagreed and made the distinction that in
broadcasting an edited report, instead of a live report, the Broadcast Authority
knowingly includes the racist statement and "makes itself an accomplice"l toracial
incitement. Justice Bach would find such knowledge sufficient to form the mens
rea for racial incitement and would preclude the defense of publishing "a correct
and fair report” because the defense is onlg available for publications "not done
with the purpose of bringing about racism."™® Thus, Justice Bach interprets the term
"with the purpose” to include indirect intent proven by the knowledge rule. Justice
Bach’s broad interpretation of the term "purposely” does not suit the enactment’s
explicit language as well as does Justice Barak’s interpretation, however. By
concluding that knowledge is sufficient o prove purpose, Justice Bach’s interpre-
tation would significantly reduce a newspaper’s or broadcaster’s ability to report

- racist incidents since most journalism is comprised of edited reports.

The high level of mens rea required by the new enactment seems less
problematic for possession of racist publications because the prosecutor can prove
the crime’s-mental basis by means of the factual presumption. After a thorough
factual investigation, courts may presume that the accused intended the natural
result of his acts because the expression "with a view to stirring up racism" is similar
to other terms that express the requirement of specific intent, Successful prosecu-
tion of the crime of racial incitement will be more difficult becanse of the necessity
Lo prove purpose to incite racism. The courts may not reject outright the possibility
of using the factual presumption to show purpose. However, since the requirement
of purpose for racial incitement is so unique and cxacting, the courts will presum-
ably use the utmost caution when invoking the factual presumption.

The substantive and evidentiary problems involved in analyzing and deter-
mining the existence of the mental state necessary for the crime of racial incitement
may create a substantial barrier to enforcement of the new enactment in the Israeli
judicial system.

Racist Organizations

The new enactment does not explicitly mention racist organizations, The CERD
Convention mandates that signatories shall "declare illegal and prohibit organiza-
tions, and also organized and all other propaganda activities, which promote and
incite racial discrimination, and shall recognize I;}articipation in such organizations
or activities as an offence punishable by law.”"’ The Convention and Isracli law
differ in that the Convention prohibits both the existence of and participation in
Tacist organizations, while Israeli law only criminalizes the conduct of racial

14 Id. at 75,

15 Id. at 75-77.

16 Id.

17 CERD Convention, Art. 4(b).



incitement, not the racist organization itself. The new enaciment apparently does
not prohibit the existence of a racist organization which neither disseminates
material with the intent to incite racism nor possesses such publications for
distribution to bring about racism. Moreover, the new law does not expressly
prohibit passive membership in an organization that incites racism.

Nevertheless, the difference between the Convention and the new enactment
is significantly smaller than exists in theory. A racist organization would encounter
tremendous difficulties receiving legal registration in Israel. The registration pro-
cedures for non-profit societies and for non-profit companies require a detailed
report of the society’s goals in its instruments of irlcorporation.18 Isracli law
CMPOWELS registrars to refuse registration for any entity, "if any of its objects are
illegal."™ A request io incorporate an organization with the express purpose of
promoting racial incitement or for possession of racist material for distribution
would presumably be denied.?’ Moreover, should the incorporation of such a
non-profit society or company somehow succeed, its unlawful purpose may serve
as a canse for its dissolution by court order, even if the association has not yet begun
to implement its aims.

THE CONTRIBUTION OF THE NEW ENACTMENT TO THE
STRUGGLE AGAINST RACIAL INCITEMENT

The public and parliamentary debates that accompanied the new law’s genesis
explain its cautions and restrictive character, The law’s features render it more
effective against severe, direct and clear-cut cases of racial incitement than in
offering satisfactory solutions to more complex and ambiguous instances of racism.
Under these circumstances, the question arises whether the new enactment con-
tributes significantly to the struggle against racism.

The contribution of the ngw enactment to the substantive law of racial
incitement is relatively modest.” Long-standing provisions of the criminal law
conceming defamation and sedition addressed racial incitement against groups
prior to the new law’s adoption, While the defamation and sedition laws were not
intended to deal exclusively with racism, their broad scope certainly encompasses
racial incitement; in practice, however, these laws have never been so applied,

The Defamation Law authorizes the Attorney General to bring a criminal
action for libel wherg the publication is undertaken "with intent to injure" an
individual or a group. 3 The statute covers aspects of racial incitement by defining

18 See Amutot Law, 1980 § 2, 34 L.S.1. 239 (amutef are non-profit societies); Companies Ordinance
§5, 1983 L.S.1. 764 (new version) (in Hebrew).

19 Amutot Law, 1980 §3, 34 L.5.1. 239; see aiso Companies Ordinance, 1983 §17, 1983 L.S.I1. 761 (new
version) (in Hebrew).

20 Section 3 of the Amutot Law also forbids registration of a non-profit society "if any of its objects
rzlggates the existence or democratic character of the State of Israel." Amutot Law, 1980 §3, 34 L.S.1.

21 Furthermore, if the organization o its contmlling officers incite racism or possess racist material,
their actions would constitute independent and separate offenses for themselves and for the
organization.

22 %gg)s c‘g.antext, see Lemer, "Israel Adopts Bad Law Against Racism,” 20 Patterns of Prejudice (Oct.

23 Defamation Law, 1965 §§4, 6, 19 L.S.1. 254-55.

defamation as the publication of anything which may lower an individual or group
in the estimation of others or expose them to hatred, contempt or ridicule. The
Defamation Law further prohibits publication that may bring a group into disrepute
because of acts, conduct or qualities attributed to it or because of its origin or
religion.™ The Penal Law provisions against sedition provide a second category of
acts that covers aspects of racial incitement, The Penal Laws defines "sedition” as
any act that "promgte[s] feelings of ill-will and enmity between different sections
of the population"“ and authorizes the Attorney General to prosecute anyone who
publishes, prints, imports, reproduces or possesses any publication of a seditious
nature.

On the public and political level, however, the new law has reinforced
anti-racist ideology and influenced modes of behavior through its normative
proscription against racism. As an educational-ideological tool of the legal system,
the criminal law seeks to steer individual actions so as to ensure society’s continuity
and to safeguard its values, way of life and opportunities for development. If the
message against racism in the defamation and sedition laws was general and
obscured, the new law clarifies it explicitly with respect to racial incitement.

Non-legal social institutions, especially educational and informational institutions

that underline social trends, may see the new enactment as a symbol and banner,
despite its shortcomings on the doctrinal and practical levels.

24 Id. at §1(1)-(2), (4), 19 L.S.L. 254.
25 Penal Law, 1977 § 136(4), L.S.L (special volume) 45.
26 Id. at §§ 134(a)-(c), 135, L.S.L 44-45. _
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Chapter 21

LEGISLATION AGAINST RACIST INCITEMENT IN ISRAEL:
A 1992 APPRAISAL

Joshua Schoffman

Almost seven years have passed since the Isracli Knesset amended the Basic Law:
‘The Knesset (hereafter "Knesset Basic Law") to prevent racist parties from partici-
pating in parliamentary elections, and the law criminalizing racist incitement is now
in its sixth year.” It seems appropriate at this time to assess these two laws and to
inquire whether they have achieved their stated objectives.

It is immediately obvious, upon review of the record, that the efficacy of each
of the two laws is widely disparate. While the election law achieved exactly what
it was meant to do, at least with regard to racist parties, the racist incitement law
has not been used at all to combat racist speech,

RESTRICTIONS ON RACIST POLITICAL PARTIES

Section 7A of the Knesset Basic Law was amended in the wake of the election to
the Knesset of Meir Kahane, leader of the overtly racist Kach party.2 The attempt
by the Central Elections Committee in 1984 to disquatify Kach without specific
legislative authority, was thwarted by the Supreme Court, which accepted the
appeal of Kach, along with the appeal of the Demacratic List for Peace (disqualified
on other grounds). The 1985 amendment was meant (o supply the missing statutory
authority.

The first test of the new law came in 1988 when the elections for the Twelfth
Knesset were held. The Central Elections Committee ruled, as it had in 1984, that
the Kach party conld not participate in the election. This time, however, the decision
was grounded on Sections 7A(2) and (3) of the Knesset Basic Law which disqualify
the candidate list of any party whose aims or deeds include incitement to racism or
the denial of the democratic character of the State of Israel, Kach appealed to the
Supreme Court, and the appeal was rejected by a unanimous five-judge panel. The
Court’s assessment of the racist nature of the Kach party was no different than it
had been four years eartier when the Court roundly condemned the racism inherent
in the Kach platform. Rather, the decision to uphold the disqualification of the party,
conlrary to the previous decision in 1984, was based on the change in the law, Chiel
Justice Shamgar, writing for the Court, held:

Our clear conclusion is that the [Kach] list was rightly disqualified by

the Central Elections Committee, since its publications, speeches, pro-

posals and activities include both racist incitement and the denial of the

democratic nature of the State, as stated in section 7A. ...
Iis aims and actions are patently racist: systematic, inflammatory
actions along national-ethnic lines which cause hatred and strife, the

1 Seethe Ere.ceding chapter by Eliezer Lederman and Mala Tabory for an extensive discussion of these
laws and the events which led to their adoption.

2 For the relevant language of Section A as amended, see the text accompanying note 8 in the
preceding chapter.

israet

call for violent denial of rights, systematic and wilful humiliation of

certain parts of the population, defined by naticnality and ethnic origin

and their degradation in ways that are frightfully similar to the worst

examples of what the Jewish people have experienced - all these are

enough, in light of the evidence presented to us, to justify the finding

of racist incitement.
The ban on racist parties brought with it a similar provision regarding candidate
lists which deny "the existence of the State of Isracl as the Staie of the Jewish
People” (Section 7A(1) of the Knesset Basic Law). This served as the basis for
another attempt to disqualify the predominantly Arab Democratic List for Peace
{DLP). This attempt failed, but not by much. The Central Elections Committee, one
day after its ruling on Kach, decided by a vote of 20 to 19 not to disqualify the DLP
under Section 7A(1). Eleven of the dissenting members appealed to the Supreme
Court. A sharply split Court dismissed the appeal.4 Three justices on the panel of
five held that since the platform of the DLP calls for the creation of a Palestinian
state alongside the State of Israel, the appellants had not met the burden of showing,
by clear and convincing evidence, that the list crossed the line between legitimate,

* though extremist, political views and those that undermine the existence of the State

and which are grounds for disqualification. One of the justices in the majority noted
that he reached this conclusion with much hesitation, and pointed out that since the
Central Elections Commitiee had ruled in favour of the DLP, after serious deliber-
ation, only the most weighty considerations should bring the Court to intervene in
that decision.” It is not unlikely that if one vote on the Committee had shifted to
the detriment of the DLP, the Supreme Court would have let that decision stand,
and the DLP, along with Kach, would have been prevented from standing for
election.

Section 7A did, then, serve the purpose of ending the one-term tenure of Meir
Kahane and his Kach Party and removing from Israel’s Parliament the most overt
and repugnant expressions of racism. There was, of course, a price to be paid. Aside
from the objection that can be raised to any barriers which limit the representation
of part of the population, Section 7A, born of political compromise, included the
first legislative pronouncement that Israel is the "State of the Jewish people.” This
clause seems to be more far-reaching than the common usage of the term "Jewish
State"; if Israel is the State of the Jewish people, one can infer that it is not the State
of its non-Jewish citizens. This provision came very close to disqualifying the DLP,
in the name of "even-handedness”, after the removal of Kach from the ballot,

It can also be argued that the banning of an overtly racist party helped
legitimize more subtle forms of racism. Meir Kahane, the sole representative of
Kach in the Eleventh Knesset, was a parizh in the lawmaking body. His bills,
reminiscent of the notorious Niiremberg Laws, were not put on the Knesset agenda,
Virtually all members of the Knesset walked out when Kahane took the floor, and
no major party would consider him an acceptable coalition partner. When Kach
was disqualified, a new party, Moledet, entered the Twelfth Knesset with two
members, Despite its platform which calls for the transfer of the Arab population

3 Election Appeal 1/88, Neiman v. Central Election Committee, 42(4) Piskei Din 177 at 197.
4 EBlection Appeal 2/88, Ben Shalom v. Central Elections Committee, 43(4) Piskei Din 221.
5 Id a25L



T TR TEE Ty R e AR TR

(the platform is careful to speak of "voluntary transfer” or transfer agreed upon
between Israel and Arab states), Moledet joined the ruling coalition and its leader
was appointed to be a Minster without Portfolio,

The next test of Section 7A is expected before the clections for the Thirteenth
Knes.set in June 1992, The son of the assassinated Meir Kahane has announced that
he w11'1 head alist which will follow in the footsteps of Kach, catled Koach (a word
meaning "power", and also an acronym in Hebrew for "Kahane Hai" - Kahane
Lives). Lawyers for the "new" party are advising it concerning the drafting of the
platform and the thetoric of the party leaders, to ensure that the list does not run
af_oul of Section 7A. It remains 10 be seen whether the Central Elections Committee
will “lift the veil" and view Koach as the alter ego of the Kach, and disqualify it for
the same reasons. Whichever decision is reached, the Supreme Court will almost
surely be .called upon again to make the final determination.

_ While Section 7A of the Knesset Basic Law dealt only with the approval or
disapproval of candidate lists in Knesset ¢lections, the Knesset recently took a
further step to ban racist parties alto%ether. On 8 March 1992, the Knesset passed
thf: Political Parties Law, 5752-1992.” Under this law, political parties must register
with the Registrar of Parties. Section 5 of the law states:

5. A party will not be registered if there is in its aims or actions,

explicitly or implicitly, one of the following:

(1) the denial of the existence of the State of Israel as a Jewish and

democratic state;

(2) incitement to racism;

(3) a reasonable basis for the conclusion that it will serve as a cover for

illegal activity.

Itis iqteresting to note that in the bill brought io the Knesset floor by the Law and
Constitution Committee, there were two versions of Section 5; one copied Section
7A of the Knesset Basic Law exactly, while the other left out incitement to racism
altogether.’ In the end, racist incitement was included as a ground for not registering
a party, while the problematic phrase "State of the Jewish people” was replaced by
*l:hc .descr{ptlon of Israel as a "Jewish and democratic State”, a characterization more
in line with the principles of the Isracli Declaration of Independence,

LAW AGAINST INCITING TO RACISM

In contrast to Section 7A of the Knesset Basic Law, Section 144B of the Penal Law,
which created the offe%ce of "inciting to racism", has remained, for all intents and
purposes, a dead letter.” A review of reported decisions and press reports, together
w@ an informal inquiry to the office of the State’s Attorney, have failed to uncover
asingle case in which charges were brought under Section 144B. Tt seems that there
ha_s been only one case in which a person was convicted under that section, after
being charged with a more serious offence and entering a plea bargain, Remarkably,
thqugh perhaps not surprisingly, the defendant was an Arab, accused of distributing
anti-government propaganda. Wa’il Abd el-Gani Omri was arrested on 15 January

6  Sefer HaHukim 5752 (1992), 190.
7 Hatsaot Hok (Draft Bills) 5752 (1992), 108,
8 For the text of Section 144B, see the preceding chapter,

1991, on the eve of the Gulf War, for handing out leaflets in the Arab city of
Nazareth. The leaflets denounced the United States and Israel as its ally for
war-mongering against Iraq, and promised that the glorious nation of Traq and the
Arab people would cut off the hand of the imperialists. The leaflets also accused
the Isracli Mossad of infiltrating the PLO and killing leaders of that organization.
Omri was charged with sedition and with expressing support for a terrorist organ-
ization. After two weeks of pre-trial detention and several months of partial house
arrest, the defendant agreed to plead guilty to incitement to racism, The judge, in
imposing a sentence of six months of community service in lieu of imprisonment,
and a one year suspended sentence, wrote that the accused had crossed the line that
divides protected speech from incitement, particularly since the leaflets were
handed ont at a time when war was imminent, The judge made no reference tc
racism, however, and no attempt was made to make a connuection between the
leaflets and the offence to which the accused pleaded guilty.

ASSESSMENT OF ANTI-INCITEMENT LAW

The compleie absence of prosecutions under Section 144B against the Jewist
racists that the law was intended to restrain, and the ironic utilization of this sectior
in the prosecution of an Arab who distributed an anti-government harangue, are
telling. I would argue that this demonstrates not a lack of resolve by the prosecuting
authorities, but rather the shoricomings of the law itself, which was ill-advised
mnecessary and counterproductive. While the taw as passed was poorly worded
even a more carefully drafied law of this sort would not have significantly advancet
the goal of combating racism.

What the law against incitement did was to create the illusion of progress it
the campaign against racism. The energies of the progressive forces which wer
horrified by the rise of Kahanism were channelled to the advocacy of a law agains
racist speech. The law was passed by the Knesset with the knowledge that it woul
not affect racist action, such as discrimination in housing and employment, whic
is a serious problem in Israel today. A bill was introduced in the Knesset to provid
those who suffer from employment discrimination on the basis of race or nation:
origin the same remedies afforded to those who are the victims of sex discriming
tion.'Y Though no significant objection to the bill has been raised, it has bec
languishing in committee for years, and the Twelfth Knesset adjourned withot
acting on it. Once the Knesset had been seen to sirike a blow against Kahanism
the every-day problems of discrimination could wait.

Trying to implement Section 144B would probably only have made matte:
worse, Not only would prosecutions have given the racisis an additional platforr
from which to air and defend their views, but it is quite likely that the courts woul
have given the law a narrow interpretation, on free speech grounds. An acquitt:
of a charge of racist incitement would give the impression of official legitimizatic
of the espoused views.

The efforts to fight racism should be concentrated on racist and discriminator
actions and not on racist speech, no matter how objectionable. Legal action again

9 Criminal Case (Nazareth) 19/91, State of Israel v. Omri, unpublished decision (23 May 1991).

10 T;le Association for Civil Rights in Tsrael was active in drafting the bill and continues to urge
adoption.
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racist speech cannot be expected to eradicate or diminish racism. In fact, the toning
down of racist thetoric makes those ideas more acceptable to parts of the community
to whom the cruder forms of racist incitement are objectionable, This seemns
especially true in Israel, where ideas and proposals which invite comparison to Nazi
ideology are condemned and rejected almost unanimously, while forms of racism
which speak not of racial inferiority but of political expediency can find receptive
audiences. Given the very limited effect, if any, of laws against racist speech, the
overriding principle of free speech should prevail,

It should be noted that the opinion expressed above is not that of the Israeli
human rights community as a whole. Most human rights activists and organizations
supported the bill against racist incitement and, while not all are pleased with the
version finally passed, they have not called for its repeal. The Association for Civil
Rights in Israel {ACRI), while continuing to emphasize the need to combat both
private and governmental discrimination (and itself drafting laws and bringing
lawsuits to do so), supported the bill. Although members and officials of the
organization were split on the issue, the majority felt that racist speech is not worthy
of constitutional protection and that the symbolic value of legislation against racist
incitement, showing the repudiation of those ideas vy the nation’s supreme repre-
sentative lawmaking body, was reason enough to enact the law. .

An appraisal of the racist incitement law depends then on one’s view of the
advisability of that law in the first place. Those who view its importance in terms
of its symbolic value may be satisfied that its purpose has been served, even if it
fell into disuse immediately upon its enactment. Those who opposed it to begin
with can point (o its record of non-implementation as proof that it at best is
ineffectual and at worst could lend itself to abuse.

Latin Americ

Chapter 22

LAWS AGAINST RACIAL AND RELIGIOUS HATRED IN LATIN
AMERICA: FOCUS ON ARGENTINA AND URUGUAY

Stephen J Roth
OVERVIEW

The countries of the Latin America sub-continent have been rather late in adoptin
legislation curbing incitement to racial hatred, In other parts of the world countrie
introduced such laws in the 1960s or 197031, many as a result of the adoption ¢
the International Convention on the Elimination of All Forms of Racial Discrim
nation (CERD Convention) in 1965 and the International Covenant on Civil an
Political Rights (ICCPR) in 1966. In Latin America, the first laws express!
directed against race hatred were passed in the 1980s,

The reasons for this different approach to the issue of racism and religiot
intolerance are manifold. One is that Latin America - partly because of its almo:
complete linguistic uniformity.- has for a long time perceived itself as a monolithi
or at least a monocultural, society. This was never quite true; minorities - bot
religious and ethnic - existed, even if they did not have the decisive impact o
society which they have had in Europe. But responsiveness to their needs was slow
and notions like religious ecumenism and cultural pluralism came laie. A secon
reason is that many groups which in Europe might have been treated as "minoritics
whether because of their lesser numbers or their non-dominant positions, in Lati
America were treated as "indigenous people”, whose rights were approached i
different ways.” Latin American states, being countries of immigration, wer
generally reluctant to accept the concept of "minorities” and adopted instead th
notion of a crisol de razas (melting pot). However, probably the most importar
reason for the delay is that civil liberties in general have been realized more slowl
in Latin America than in Europe; at least in the period since the founding of th
United Nations, -

Brazil adopted legislation in 1985, Cuba in 1987, Argentina in 1988, an
Uruguay in 1989, Chile, Mexicg and Venezuela have considered specific legisle
tive proposals at different times.” Following is a brief discussion of the laws again:
religious and race hatred in Argentina and Uruguay. o

ARGENTINA

As part of the democratization of the country after the defeat of the military junt;
the Argentine Republic adopted the following law on 3 August 1988:;
Article 1, Whoever arbitrarily prevents, obstructs, restraing or in any
way undermines the full exercise on an equal basis of the fundamental
rights and prerogatives recognized by the Nationat Constitution, will be

1 For instance, the United Kingdom introduced race hatréd laws in 1965, Canada in 1966, Germar
in 1970 and France in 1972.

2 For a_discussion of the current status of indi&enous people see N Lemer, Group Rights ar
Discrimination in International Law, 99-114 (1991), - -

3 Repor by Danilo Tiirk and Louis Joinet, UN Doc. E/CN.4/S0b.2/1991/9, para. 32, excerpted in Pa
1I of this volume. ) : . :



obliged, at the request of the injured party, to desist from the discrimi-
natory act or {0 cease carrying it out and to pay damages for the moral
and material prejudice caused.

This article is considered particularly to apply to discriminatory acts
or omissions carried out for such reasons as race, religion, nationality,
conviction, politicat or trade-union opinion, sex, economic position,
social status or physical characteristics.

Article 2. Any offence punishable under the Penal Code or its by-laws

will be increased by a minimum of one third and a maximum of half of

the penal scale applicable to such offence if it is committed for the

persecution or because of the hatred of 4 race, religion or nationality,

or for the purpose of destroying in whole or in part any national, ethnic,

racial or religious group. In no case may the legal maximurm for the type

of punishment in guestion be exceeded,

Article 3. Those who participate in an organisation or- spread propa-

ganda based on ideas or theories of superiority of one race or of a group

of persons of a particular religion, ethnic origin or colour for the purpose

of justifying or promoting racial or religious discrimination in any form

will be punished by a prison term of one month to three years.

The same punishment will be incurred by anyone who in whatever

way encourages or incites to persecution or hatred of a person or group

of persons for reasons of their race, religion, nationality or political

views,

The law deals both with discrimination (Article 1) and with propagahon of and
incitement to hatred (Article 3). An interesting feature of the law is Article 2, a
typical "enhancement clause” (providing for enhanced penalties for crimes moti-
vated by hostility directed against a particular group). This type of provision is not
included in most European race laws but is becoming increasingly popular in the
United States where traditional forms of hate-speech l%gslauon (curbing speech
based on the expression’s content) are unconstitutional.,

In an obvious reference to the Genocide Convention, the enhancement of
punishment for ordinary crimes applics in particular if they are committed "for the
purposeGOf destroying in whole or in part any national, ethnic, racial or religious
group”.

Article 3 is clearly based on Article 4 of the CERD Convention. It i incorporates:

a) Article 4(a)’s prohibition against spreading "ideas based on racial
superiority or hatred" but, interestingly, adds ideas based on religious
superiority;

b) Anticle 4(b)’s prohibition against participating in organizations engaged
in such activities;

¢) a prohibition against encouragement or incitement "to persecution or
hatred"” - a formula that goes even beyond the wording of the CERD
Convention.

4 See S JTRoth, "Legal Developments: Argentina,” 22 Patterns of Prejudice 17-19 (No. 3, 1988).

5 See Ronna Greff Schneider's discussion of United States statutes and jurisprudence elsewhere in
this volume.

6 Convention on the Prevention and Punishment of the Crime of Genocide, 1948 (78 U.N.T.S. 277).

Contrary to many similar laws in other countries, these prohibitions are not made
dependent on the "intent" of the hatemonger, nor on the likely result of his action,
which tend to vitiate the force of many such laws elsewhere,

Though the CERD Convention clearly served as a model, a fundamental
divergence is the Argentine law’s inclusion of religion among the grounds of
prohibited discrimination and hatemongering, This may reflect the influence of the
American Convention on Human Rights (ACHR) which prohibits "advocacy of
national, racial or religious hatred”. Some drafting flaws, however, are evident in
the way the prohibited grounds change from article to article. Thus, "discrimina-
tion" for purposes of Articie 1 applies particularly (but not exclusively) to race,
religion, nationality, conviction, opinion, sex, economic and social condition and
even physical characteristics. Article 3’s clause on "incitement to persecution or
hatred” is limited to race, religion, nationality and political views. The grounds for
enhanced criminal penalties under Article 2 are restricted to race, religion and
nationality but, where an offence aims at genocide, "ethnic group" is added. Finally,
in regard to "theories of superiority” only race, religion, ethnic origin and colour
are mentioned,

This inconsistency is not easy to understand but it may in part be due to the

- different wordings of the various international instruments from which some of the

formulas were obviously borrowed. Certain categories of discrimination like
"descent”, which appears in the CERD Convention, or "language" and "social
origin” (clearly not the same as "social status” used in Article 1) which are contained
in the Universal Declaration of Human Rights and in the ICCPR, are absent. On
the other hand, this is probably the first law which explicitly prohibits discrimina-
tion on grounds of "trade-union opinion" or "physical characteristics” (though in
regard to the latter there exist labour laws which outlaw discrimination against
disabled people and even introduce affirmative action in their favour). Some of the
unusual categories included in the Argentine law may reflect the influence of the
ACHR which, in its first article, ensures protection against discrimination on
grounds, inter alia, of "political or other opinion, national or social origin, economic
status, birth or any other social condition."

The adoption of the law was greatly expedited by the example of the Province
of Formosa. Cn 11 May 1988, the legislative body of that Province passed its own
anti-race hatred law (Law 741} and at the same time adopted Declaration 295 which
called on the Chamber of Deputies of the National Congress to adopt speedily the
federal anti-discrimination law.

URUGUAY’

Uruguay has constitutionally ensured the equality of all its citizens since the
republic’s independence, from the first constitution of 1830 to subsequent constitu-
tions of 1918, 1934 and 1951, up to the present one promulgated in 1967.
Uruguoay’s Criminal Code includes a provision, Article 149, which makes
incitement to class hatred an offence against public order, punishable by a fine. The
rm "class" has been interpreted as applying to any plurality of persons who have
a collective identity; consequently "class" in this context has been construed to
include racial groups. Furthermore, Article 6 of Decree-Law No, 10,279 of No-

7 This section is largely based on the author's anicle, “Legal Developmenis: Uruguay,"” 23 Patterns
aof Prejucdice 40—4f (ﬁo 2, 1989).



vember 1942 bans participation in racist organizations, making it an offence o
"promote, constitute, organize or lead associations, entities, institutions or groups
tending to promote or impose racial strife or hatred”. Uruguay ratified the CERD
Convention by Law 13,670 of 1 July 1968.

Yet various sectors of the population, in particular the Jewish community,
were of the opinion that these laws did not sufficiently protect against racist
incitement. Thus, new provisions were introduced in December 1988 primarily at
the instigation of the Jewish community and passed as Law No. 16,048 on 6 June
1989 by a unanimous vote of the Chamber of Representatives. The law added
Articles 149.2 and 149.3 to the Criminal Code and amended Article 149 as follows:

Article 149 Instigation of disobedience of the Laws

Whoever publicly or by any means suitable for dissemination
instigates the disobedience of the laws shall be punished by a fine of 29
to 500 UR.
Article 149.2 Incitement to haired, contempt or violence against
specified persons

Whoever publicly or by any means snitable for dissemination incites
any person to hatred or contempt or any form of moral or physical
violence against one or more persons by reason of the colour of their
skin, their race, religion, or national or ethnic origin, shall be punished
by imprisonment of between three and eighteen months,

Article 149.3 Commission of acts of hatred, contempt or violence
against specified persons

Whoever commits acts of moral or physical violence, of hatred or
contempt against one or more persons by reason of the colour of their
skin, their race or national or ethnic origin, shall be punished by
imprisonment of between six and twenty-four months,

Like the Argentine law, the law of Uruguay goes further than the requirements of
the CERD Convention by including religion among the protected groups or
categories. The Uruguay law also follows the Argentine pattern in outlawing
“inciternent to hatred” per se without reference to “intent" or "result”.

In one respect - by outlawing "acts ... of hatred or contempt” (Article 149.3)
-- the Uruguay law may extend further than virtually any other anti-racism law. The
term “acts" is not defined and, in this general formulation, appears 1o cover much
more than the acts defined in other laws, such as speech, literature, pictorial
Tepresentation or even "behaviour” (as in the British law) or "gestures” (as in the
Canadian law), -

Another novel feature of the Uruguay law is its prohibition of "acts of moral
violence", It is thus one of the very few laws which expressly recognizes the pain

which members of an attacked group may. suffer through the indignity of racist
words or acts,

Chapter 23

INCITEMENT TO NATIONAL, RACIAL AND RELIGIOUS HATRED:
LEGISLATION AND PRACTICE IN THE NETHERLANDS

Ineke Boerefijn
INTRODUCTION

In the Netherlands, as in most West European countries, members of ethnic
minority groups are, generally speaking, disadvantaged. This holds true, inter alia,
in the labour market, in housing and in education, Despite the introduction of a
number of government policies to improve the situation, the problem remains.
Although various reasons can be given for this sitvation, discrimination
clearly is one factor. In this chapter, T focus on racial discrimination in relation to
freedom of expression and do not address the wider, and more fundamental, issue
of racial discrimination in general. In particular, I discuss the nature and effective-

- ness of the legal remedies which are available in the Netherlands against racist

speech.

It may be argued that the term "race" is in itself discriminatory. There is only
one human race and every distinction made on the basis of race is scientifically
inaccurate and morally unjust. However, it is a term generally accepted when
discussing discrimination issues. Accordingly, in this chapter I use the term "race”
(as do the Dutch courts) to refer to ethnic or national origin, colour or descent.

LEGAL FRAMEWORK

Article 1 of the Dutch Constitution includes a general prohibition of discrimination
and an obligation of equal treatment. However, it must be borne in mind that courts,
including the Supreme Court, may not rule legislation to be unconstitutional, That
limitation is remedied in part by the fact that courts may directly apply certain
provisions of international treaties, including anti-discrimination provisions in the
Intemnational Covenant on Civil and Political Rights (ICCPR) and the Intemnational
Convention on the Elimination of All Forms of Racial Discrimination (CERD
Convention), Because the Netherlands does not have a comprehensive anti-dis-
crimination act, international non-discrimination provisions are frequently invoked
before the courts. The Parliament is currently considering adoption of an Equal
Treatment Bill to elaborate the constitutional protection of non-discrimination.

Criminal Law

Although there is not yet a comprehensive anti-discrimination act or a single
judicial tribunal which concerns itself with complaints of discrimination, several
criminal provisions prohibit racist acts. These were enacted following the Nether-
land’s ratification in 1971 of the CERD Convention,

1 A Dutch court set forth this definition of race in rejecting a defendant’s claim that he was not guilty
of racial discrimination since thie discrimination was directed against Turks and thus was based on
national origin, not race (Supreme Court, 1 July 1986, RR 86/87 No. 128).
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Section 137 of the Criminal Code, concerning "Crimes Against Public Order”,
provides in relevant part;

(¢) Any person who, by means of the spaken or written word or pictorially,
deliberately gives public expression to views insulting to a group of
persons on account of their race, religion or conviction or sexual
preference, shall be liable to a term of imprisonment not ¢xceeding one
year or to a fine not exceeding 10,000 Dutch guilders (US$5,550).

(d) Any person who, by means of the spoken or written word or pictorially,
deliberately and publicly incites to hatred of or discrimination against
other persons or to violence against persons or the property of others on
account of their race, religion or conviction or sexual preference, shall
be liable to a term of imprisonment not exceeding one year or to a fine
not exceeding 10,000 guilders. :

(e)Any person who, for reasons other than the provision of factual infor-
mation: .

(i) Makes public an utterance which he knows or has reasonable cause
to suspect is insulting to another group of persons on account of their
race, religion or conviction or sexual preference or which incites to
hatred of or discrimination against others or to violence against the
person or property of others on account of their race, religion or
conviction or sexual preference: or
(ii} Distributes any object which he knows or has reasonable cause to
Suspect contains such an utterance to anyone other than upon that
person’s request, or has in his possession any such object with the
intention of distributing it or making it public, shall be liable 1o a tefm
of imprisonment not exceeding six months or to a fine not exceeding
5,000 guilders,
(f) Anyone who participates in, or provides financial or other material
support for, activities directed towards discrimination against persons
on account of their race, religion, conviction, sex, or sexual preference,
shall be liable to a term of imprispnment not exceeding one year or a
fine not exceeding 5,000 guilders.”
As far as incitement to discrimination or hatred is concerned, for purposes of
establishing guilt it is sufficient that the expression might have led to such
behaviour; it is not necessary to prove that it actually occurred. It is the nature of
the expression itself which is crucial, not the actual effect,

Civil Law

Apart from the Criminal Code provisions, no legislation has been adopted which
specifically concerns racial discrimination. In situations which fall outside the
scape of the Criminal Code, creative use has been made of other provisions, such
as Article 1401 of the Civil Code which deals with tort actions. The Civil Code also
requires employers to behave as "good employers”, which implies that they should
not discriminate against employees. Under the Civil Code, dismissal may not be
“manifestly unreasonable”, which also implies a prohibition of discrimination.

2 This text incorporates an wnofficial translation of an amendment to the Code to include sexual
preference which came into force on 1 Feb, 1992,

Netherland

APPLICATION OF THE CRIMINAL CODE

The Criminal and Supreme Courts have interpreted relevant provisions of th
Criminal Code in a number of cases. The courts take as their starting point the rigl
to freedom of expression. This freedom may be limited if the provisions o
prohibition of discrimination are violated. In a case in which the defence stated th
conviction would infringe the defendant’s right to freedom of expression, the cou
stated that the right to freedom of expression could be limited, but only insofar ¢
was necessary for the protection of the right of the groups mentioned to be protecte
from insult.

An expression is considered to be insulting within the meaning of th
Criminal Code if it is distressing and affects the honour and reputation of the Perso
concerned. Article 137(c) states that the expression must be insulting towards
"group of persons” on account of their race. In practice, this has not prevente
successful actions on behalf of individuals. The essence of the provision is that th
individual is insulted because he or she belongs to a certain ethnic group. Th
Supreme Court has considered that phrases such as "a German Jewess - wh
apparently has not been exterminated” and the "aggressive and fighting Germa
Jewess" are phrases which, it would be clear to the average reader, are insultin gt
the Jewish population as a whole.

In order to determine whether a phrase is insulting, the courts have looked ¢
the context in which the language or images were placed. They have considere
the text as a whole, and any title and illustrations.

While the criminal law authorizes the banning of political parties, in practic
the government has been reluctant (o do so. Thus, the racist agenda of the Centr
Democrats, a right-wing party, has not been deemed sufficiently explicit for it t
be prosecuted. The Centre Democrats have held one seat in the Second Chambe
of Parliament for several years and have occupied seats on several municipa
councils. (Their influence, however, is negligible because their colleagues ii
Parliament and on the municipal councils tend to refuse to cooperate with them.
Individual members of the party, nonetheless, are regularly prosecuted and fined
For instance, several members were fined for using erroneous facts and encoura
ging a negative view of ethnic minorities in criticizing the government’s polic:
towards foreigners and asylum-seekers.

A CASE DEALT WITH BY BOTH THE CIVIL AND CRIMINAL COURTS

On occasion, cases have been dealt with by both the civil and criminal courts. I
one case, a married couple, both evangelists, stated in their religious journal tha
all Jews had condemned themselves because, according to the Bible, some ex
claimeqd during the trial of Jesus: "his blood come upon us and our children”, B
this statement, according to the couple, "they have called upon them the blood tha
has been shed by Jesus for their salvation" and “this judgment has haunted then
throughout the centuries, where they have been hated, persecuted, extingnished ir

3 Court of Appeal, 10 Mar, 1983, RR No. 43,
4 Supreme Court, 26 June 1984, RR No, 69,
5 Amsterdam Count of Appeal, 10 Mar. 1983, RR No. 47.



a brutal way, in the Second World War 6 million Jews". On the basis of this
publication, both civil and criminal proceedings were initiated. The civil court of
first instance discussed the limitations on the right to manifest religious convictions:
Everyone has the right freely to choose his religion or belief, and
therewith freely to express his opinion, subject to his responsibility
under the law. This responsibility also implies respect for the constitu-
tional right of others to be safeguarded against unlawful discrimination
on the ground of race or religion. Such discrimination occurs when
distinctions are made between Jews - merely on the ground of their
being Jewish - and non-Jews, in a defamatory, degrading, distressing or
intolerant manner,
The Supreme Court confirmed this judgement, stating:
The Court has, by putting first everyone’s right to manifest his religion
or belief, rightly judged that the limits imposed on this freedom "subject
to everyone’s responsibility before the law" also implies that the Civil
Code can impose restrictions on the way in which this freedom s used.
As far as Article 9 of the European Convention on Human Rights is
concer[}ed, which is invoked by the couple, the same conclusion is
drawn,
In criminal proceedings it was also found that the boundaries of the right to freedom
of expression and religion had been crosscd and that the statements, even though
manifesting religious belief, were insulting and unnecessarily distressing. The court
of first instance stated that, becanse of the seriously distressing character of the
accused’s statements, the penalty of imprisonment should be imposed. The couple
should, however, be regarded as "offenders by conviction" who had not committed
the crime purposefully. The court, finding that the defendants had not intended to
commit a criminal act, did not impose a penalty.
In acquitting the couple outright, the Court of Appeal, in the first instance,
stated: _ _
- The limits on the right to freedom of religion would have been crossed
if the manifestation of religious belief had been insulting, and therefore
unnecessatily distressing. This cannot be said of their statements. . . .

It is unmistakable that the intention of the couple was absolutely
pure and in no way designed to be insulting while, for the reader of the
complete text of the publications, the conclusion is not obvious that the
writing has an anti-Semitic or racist character, :

Cassation followed because, according to the Public Prosccutog, the Court of
Appeal had given a wrong interpretation of the term "insulting”.” The Supreme
Court agreed: C
It follows from the wording of Article 137(c) that the answer to the
question whether an expression was insulting to a group of people on

President of the Zwolle Court, 13 Sept. 1985, RR No. 103.
Supreme Court, 5 June 1987, RR 86/87 No, 155.
Amhem Court of Appeal, 2 Sept. 1986, RR 86/87 No. 154.

Cassation is a form of appeal which examines only whether a judicial decision comports with
constilutional or other fundamental principles. The system in the Netherlands is, in short, as follows:
if the Supreme Court decides in cassation that a court of appeal has made a wrong decision, the case
is referred back to a differently constimted Court of Appeal which deals with the matter. The Supreme
Court does not itself render tﬁe final decision. :
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account of their race and/or religion depends on the nature of the

expression and not also npon the intention of the publisher, A statement

such as "all that happened to the Jews, including the persecution and

the murder of 6 million Jews by the Nazi-regime is their own fauli”, has

to qualify as insulting within the meaning of the Criminal Code,

whatever the reason(s) why the persons congemed are of the opinion

that it is all the fault of the Jews themselves.
The case was then referred to another Court of Appeal, which decided that the
accused knew, or should have known, that the expressions made were insulting to
Jews on account of their race and/or religion and/or belief. In accordance with the
judgement given by the Supreme Court, the Court of Appeal did not take into
account the intentions of the accused. However, it did consider intention in
determining the penalty. The Court ruled; '

The acts committed by the accused are of such a serious nature that, in

principle, immediate imprisonment should be imposed.

For the following reasons, the court sees fit to impose a suspended
sentence of imprisonment, t 111s accepted by the Court that the accnsed
did not intend to insult Jews.

- The accused were sentenced to two months’ imprisonment, suspended for two

years. The leniency of the sentence is all the more remarkable in light of the Court’s
finding that: '
After the publication of the joumal under discussion, and having
received the complaints about the insulting nature of this publication,
they published a new issue of it, of a similarly insulting nature. More-
over, the accused in no way gives the impression that in manifesting her
belief she wanted to moderate the insulting character of the publication
by taking into account the feelings of Jews.

CRIMINAL LAW VERSUS CIVIL LAW

Criminal law outlaws certain types of racist speech and the dissemination of
material which contains racist views, Civil law remedies are also available, Al-
though this system of dual liability may seem complicated and inefficient, it has
certain advantages. The criminal law is generally regarded as. a remedy of last
resort. Criminal proceedings are time-consuming, and the persons who were the
targets of the racist speech have hardly any influence on the conduct of the trial.
The possibility of direct involvement may be a good reason to opt for civil instead
of criminal proceedings.

In addition to this more or less psychological aspect, there is also the issue of
the results of the proceedings. The outcome of civil and criminal proceedings will
not always be the same. Criminal courts are bound by the text of the Criminal Code,
which is, naturally, very strict, whereas civil courts may use various provisions of
the Civil Code, which are of a sufficiently general nature that the courts have ample
scope for interpretation. There have been a number of cases where a criminal court

10 Supreme Court, 18 Oct, 1988, NJ 1988, 476.

11 Leevwarden Court of Appeal, 16 Mar. 1989, NI 1989, 810,
12 Id.



decided that no crime had been committed under Article 137 of the Criminal Code,
but where a civil court nevertheless decided that the action was illegal.

Civil proceedings provide the victim with the opportunity to obtain personal
relief. In civil cases, the court may fashion remedies as it thinks fit. It can, for
instance, order that there be no further dissemination of racist views, it may order
afine (which it may suspend), and/or it may order compensation to the victim, Civil
verdicts, however, do not carry as strong a message of condemnation as do criminal
verdicts, particularly because, unlike in such countries as the United States, civil
awards are no more than nominal in the absence of physical or financial injury.

Figures show that very little use has been made of the Criminal Code
provisions. One of the reasons is that some victims prefer to seck civil remedies.
There are, however, various other factors which discourage victims from filing
criminal complaints. First, there is the problem of delay: up to two years may elapse
between the registration of a complaint and the actual hearing. Second, groups and
individuals who have lodged complaints with the police often feel that they receive
an inadequate response, and that their complaints are not taken seriously. Even
when the police respond, the Public Prosecutor may not. Third, many people who
are discriminated against do not know how to initiate criminal proceedings.

This situation has been improved somewhat in recent years by the estab-
lishment of Iocal organizations to collect information on cases of discrimination
and to undertake action. Some of these groups have the authority to lodge com-
plaints before the courts on their own behalf and/or on behalf of a victim, Itis much
less daunting for a complainant to approach people involved in such a project than
to go 1o the police, and the project staff have the expertise to know the most effective
ways to seek relief, .

THE ATTITUDE OF THE DUTCH GOVERNMENT TOWARDS
PROHIBITING RACIST SPEECH

Both the right to equal treatment and the right to freedom of expression are
guaranteed by the Dutch Constitution, in Ariicles 1and 7 respectively. These rights
are viewed as being of the same importance; no hierarchy has been established. The
government explained its approach to balancing these rights in its Eighth Periodic
Repoart to the Committee on the Elimination of Racial Discrimination (CERD),
which monitors compliance with the Convention:

The principle of non-discrimination, freedom of expression and the

right to freedom of association and assembly are anchored in the

Netherlands Constitution as civil and political rights of equal validity.

They are not accorded different priorities. The same is true of all other

civil and political rights. The Constitution itself imposes no limitations

on the exercise of civil and political rights, atthough it does provide for

the possibility of imposing limitations on certain civil and political

rights via an Act of Parliament. In cases where civil and political rights

are found to be in conflict, they are weighed against each other within

the framework of Parliament’s constitutiona! authority to impose limi-

tations on them. In this way it is possible for the boundary between one

civil and political right and anather to be laid down in law, The

government believes that this constitutional system guarantees a care-

fully balanced relationship between the exercise of one right and respect

for another.

s fa Y-

Inparticular, freedom of expression, religion, belief, association and
assembly and the right to demonstrate are ligble to conflict with the
prohibition of racial discrimination as provided for in the Convention.
The Netherlands government is of the opinion that the prohibition of
racial discrimination cannot be subordinated to other fundamentat
frecdoms. This view is reflected in Dutch legislation, Pursuant to the
prohibition of racial discrimination, the Dutch legislature has imposed
limitations on civil and political rights by prohibiting public expressions
of racist views ... .

It should be noted that the policy of the Netherlands government on
the elimination of racial discrimination is aimed at bringing about a
change in social attitudes, partly by means of publicity, with a view to
eliminating racial discrimination in both public and private spheres.

Finally, we would note that under the Duitch legal system, the
question of whether or not the exercise of one basic right has in fact
violated another basic right is a matter for the courts to decide, Thus, in
cases of racial discrimination the courts decide on a response under
criminal or civil law,

The failure of the Dutch government to take a principled stand prioritizing the ri;
to protection from discrimination over the right to freedom of expression is blan
by many as being one of the reasons why few complaints are lodged with the Put
Prosecutor. The mere adoption of provisions outlawing racist speech is insuffici
if it is not complemented by a clear policy of prosecution. Critics of the gove
ment’s restrained and sometimes erratic prosecution policy contend that it fails
comply with the Netherlands® obligations under the CERD Convention,

CONCLUSION

By ratifying the ICCPR and the CERD Convention, the Dutch government accep
the obligation to adopt legislation which prohibits incitement to racial and religi
hatred and dissemination of racist speech, Naturally, this obligation is not fulfil
by mere inclusion of a few provisions on racist speech in the Criminal Code. I
necessary that a policy be followed which gives effect in practice to the spirit
the statutory provisions. As a matter of policy more criminal proceedings sho
be brought. The police and the Public Prosecutor should become more involy
with the problem of racist speech and should be in Tegular contact with lo
anti-discrimination groups to discuss the steps which need to be taken,
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Chapter 24
RACIAL HOSTILITY: THE SOUTH AFRICAN EXPERIENCE
Gilbert J Marcus
INTRODUCTION

During the heyday of apartheid, liberal South African academic lawyers argued
that "in a racially diverse s?ciety there is clearly a need for laws which prohibit
incitement to racial hatred".” As apartheid now approaches its demise, the African
National Congress (ANC) has declared its support for laws which prohibit the
incitement of racial hatred. The ANC’s standpoint is neither new nor surprising.
The Freedom Charter, adopted in 1955 and for many years the comerstone of ANC
policy, while guaranteeing to all "their right to speak, to organize, to meet together,
to publish, to preach, to worship and educate their children” also provides that the
preaching and practice of national, race, or colour discrimination and contempt
shall be a punishable crime.” In the ANC’s Constitutional Guidelines similar
sentiments are expressed. Basic rights and freedoms such as "freedom of associ-
ation, thought, worship and the press” are guaranteed, but it is specifically provided
that "the advocacy or practice of racism, fascism, Nazism or the incitement of ethnic
or regional exclusiveness shall be outlawed".>

The draft Bill of Rights published in 1990 by the ANC’s Constitutional

Committee is the flearest pronouncement by the organization on the subject of
racial defamation.” Article 4 of the Bill provides that "there shall be freedom of
thought, speech, expression and opinion, including a free press which shall respect
the right of reply”. However, paragraphs 3 and 4 of Article 14 specifically envisage
a derogation from these guarantees. They provide:
3. The State and all public and private bodies shall be under a duty to
prevent any form of incitement to racial, religious or linguistic hostility
and to dismantle all structures and do away with all practices that
compulsorily divide the population on grounds of race, colour, lan-
guage, or creed.,

4. With a view to achieving the above, the State may enact legislation
to prohibit the circulation or possession of materials which incite racial,
ethnic, religious, gender or linguistic hatred, which provoke violence,

1 JDugard, Human Rights and the South African Lefgal Order (1978), 177. See also A S Mathews,
Law, Order and Liberty in South Africa (1971), 211.

2 For a history of the Freedom Charter, see G J Marcus, The Freedom Charter: A Blueprint for a
Democratic South Africa, Centre for Applied Legal Studies, Occasional Paper No, 9 (1985); and R
Sutner and J Cronin, Thirty Years of the Freedom Charter (1986).

3 'The Constitutional Guidelines are reproduced in the Road to Peace (ANC Department of Political
Edueaticn, 1990). The same publication contains the Harare Declaration of August 1989 which forms
the basis of the negotiations between the ANC and the South African government. The Harare
Declaration affimms the right of all people "to form and join any political pany of their choice,
provided that this is not in furtherance of racism".

4 A Bill of Rights for A New South Africa (Centre for Development Smdies, 1990,
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or which insult, degrade, defame or encourage abuse of any racial,

ethnic, religious, gender or linguistic group.

The fundamental rights and freedoms contained in the Bill of Rights are to be
guaranteed by the courts of law which are to have the power to declare invalid "any
law or executive or administrative Act" which violates the Bill of Rights.” While
the Bill of Rights specifically envisages the right of the State to regulate "the manner
in which the fundamental rights and freedoms shall be exercised” and to limit such
rights in a manner "deemed necessary in an open and democratic society”,” it is
significant that laws of the sort envisaged by Article 14 will be immune from attack
for violation of the guarantee of freedom of expression.

That the ANC should envisage anti-incitement laws is not surprising, The
history of racism in South Africa has left deep scars. The racial laws, together with
the security edifice which necessarily had to be constructed to maintain the system,
have resulted in untold suffering, humiliation, degradation and death itself. As
Albie Sachs, member of the ANC Executive Commitiee, has stated:

One has to bear in mind that in South Africa the question of race has

played a crucial and terrible role in the lives of people. So much insult

and indignity have been involved that it is an extremely sensitive arca

in which the issues go well beyond speech. They touch souls. The

defamation of the black population has been associated with conquest

and repression, murder, torture, tear-gassing and so on. To make a

provocative and inflammatory racial attack in a situation where p7eople

are ready to use violence goes beyond arguing a political vision,

What is perhaps more surprising is that South Africa has had laws aimed at
criminalizing the fomentation of racial hostility for over 60 years, It is ironic that
such laws should exist in a country where government policy and practice, more
than anything else, have been responsible for inflaming racial passions. Strangely,
therefore, there appears to be a measure of consensus between the ANC and the
Soath African government on the need to censor the propagation of racial hatred.
But in a democracy, laws facilitating censorship require careful scrutiny. Oppo-
nents of such laws persuasively argue that they are open to shocking abuse and that
the advantages of free and open exchange of ideas are preferable to suppression.
For those who hold such views, the South African experience of the use of racial
hostility laws provides a graphic and chilling example of the abuse and intolerance
which underlics much of censorship. This paper does not address the cogent
arguments in favour. of such laws, It merely sets out to demonstrate that, in the
absence of sufficient safeguards, laws prohibiting the propagation of racial hatred
can be employed as a formidable weapon of censorship by a government bent upon
the stifling of dissent.

Atticle 16.
Article 15(2).
A Sachs, "The Gentle Revenge at the End of Apartheid,” 19 Index on Censorship (No. 4, 1990, 3,

See Nadine Strossen’s article, below, See also A Neier, Defending My Enemy (1979): A Borovy,
When Freedoms Collide (1988); L Bollinger, The Tolemméacietg (13’86). ¢ ) y
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THE GENESIS OF THE RACIAL HOSTILITY LAWS

The first measure dealing with incitement to racial hostility was introduced in 1927.
Section 29(1} of the Native Administration Act of 1927 made it a criminal offence
to “[utter] any word or [do} any other act or thing whatever with intent to promote
any feeling of hostility between natives and Europeans”.

Three years later the Riotous Assemblies and Criminal Law Amendment Act
of 1914!% was amended by the Riotous Assemblies Amendment Act of 1930 in
order to provide for the prohibition of gatherings and publications which were
calculated to engender feelings of racial hostility, Existing powers to exclude
persons from particular areas upon conviction pursuant to Section 29 of the Native
Administration Act were extended, by the insertion of a new Section 1(12) into the
Riotous Assemblies and Criminal Law Amendment Act, to give the Minister a
power of exclusion in circumstances where he concludes that "any person is in any
way promoting feelings of hostility between the European {and non-European)
inhabitants of the Union™. A person not born in South Africa who was convicted
of any of these newly created offences could be deem%d an undesirable inhabitant
of the Union by the Governor-General and deportf:d.1

In 1950, the Suppression of Communism Act was passed.13 The principal
object of this act was to declare the Communist Party of South Africa to be an
unlawful organization. Section 1 of the Act defined communism, with subsection
(d) specifically designating communism as;

any doctrine or scheme...which aims at the encouragement of feelings

of hostility between the European and non-European races of the Union

the consequences of which are calculated to further the achievement of

any object referred to in paragraph (a) {the establishment of a despotic

system of government based on the dictatorship of the proletariat] or

(b) [bringing about any political, industrial, social or economic change

within the Union by the promotion of disturbance or disorder].

Section 2 of the Act empowered the Govemor-General to declare certain organiz-
ations to be unlawful "without notice to the organization concemed” if he was
“satisfied", inter alia, that the organization engaged in activitics which were
calculated to further the achievement of any of the objects referred to in Section 1,
The Act also made provision for the compilation of a list of persons "who are or
have been office bearers, officers, members or activ? supporiers of the organization
which has been declared an unlawful organization”. By 1965 it became a criminal
offence to print, publish or disseminate any speech, utierance, writing or statement
or any extract therefrom made or produced or purporting to have been made or

9 Act 38 of 1927. The title of the Act has chani]ed over the years according to the racial nomenclature
In vogue at any partictlar time. The word "Native" in the title was replaced by "Bantn™ which in
tum was replaced by "Black".

10 Act 27 of 1514,

11 Act19 of 1930,

12 Id., Section 1(16).

13 Act 44 of 1950,

14 1d., Section 4(10).

produced anywhere at any time by any person whose name appeared onthe tist.

In 1956, a new Riotous Assemblies Act was pas.scd.16 According to the long
title, its object was among other things "to consolidate the laws relating to riotous
assemblies and the prohibition of the engendering of feelings of hostility between
the European and the non-European inhabitants of the Union™. All the provisions
contained in the 1914 Act and the amendments introduced in 1930 were retained.
However, certain additional features concerning the control of racial hostility were
introduced. For example, once the Minister had prohibited any gathering, having
formed the opinion that there was reason to apprehend that feelings of hostility
would be engendered between Europeans and any other section of inhabitants of
the Union, persons who convened, presided at or addressed such a gathering or who
were involved in the printing, publishing or distribution of notices of the meeting
were guilty of a criminal offence ;’mless they could satisfy the court that they had
no knowledge of the prohibition.1 18

In 1963 the Publications and Entertainments Act was passed. ~ It contained
aprohibition on the printing, publishing, manufacture, making or production of any
"undesirable publication” which was defined to. include, inter alia, "publications
which brought any section of the inhabitants of the Republic into ridicule or
contempt, were harmful to relations between any sections of the inhabitants of the
Republic, or were Brejudicial to the safety of the State, the general welfare, or peace
and googoorder". Such publications could also be prohibited from being dis-
tributed.” In 1974 the whole system of censorship established by the Publications
and Entertainments Act was entirely overhauled with the passing of the Publica-
tions Act,

The next development in the l?w relating to racial hostility came in 1967 with
the passing of the Terrorism Act.?! Section 2(1)(a) of the Act provided that any
person who

with intent to endanger the maintenance of law and order in the Republic

... commils any act or attempts to commit, or conspires with any other

person to aid or procure the commission of or to commit, or incites,

commands, aids, advises, encourages or procures any other person to

commit any act ... shall be guilty of the offence of participation in

terroristic activities.
Section 2(2) created certain presumptions, It provided that, if in any prosecution
for an offence contemplated in subsection (1)(a), it could be proved that the accused
committed the act alleged in the charge, and that the commission of such act had
or was likely to have had certain results, including "to cause, encourage or further
feelings of hostility between the white and other inhabitants of the Republic”, the
accused would be presumed to have commitied such an act with intent to endanger

15 Section 11(g) bis of Act 44 of 1950 as amended by Section 8 of Act 15 of 1954, Section 10 of Act
76 of 1962, Section S of Act 37 of 1963 and Section 15 of Act 8 of 1964.

16 Act 17 of 1956,

17 Section 2(4).

18 Act 26 of 1963,

19 1d., Section 5(1)(a) read with Sections 1 and 5(6).
20 1d., Section 5(1)(a).

21 Act 83 of 1967.



the maintenance of law and order in the Republic, unless it was proved beyond
reasonable doubt that he did not intend such a result.

In 1974, adoption of Section 1 of the Second General Law Amendment Act
94 of 1974 extended the original prohibition contained in Section 29 of the Native
Administration Act to criminalize the uitering of words or the performance of acts
"with intent to canse or encourage or foment feelings of hostility between different
population groups of the Republic”. Additionally, the penalties for violation of this
prohibition were increased.

The Internal Security Act of 1982, which revised and consolidated South
Africa’s security laws, retained the substantive content of most of the existing laws
concerning racial hostility.“” The general prohibition on cansing, encouraging, or
fomenting feelings of hostility between different population groups is found in
Section 62 of the Act. It is virtually identical 1o Section 1 of the Second General
Law Amendment Act of 1974, The newly created offence of "subversion” con-
tained in Section 54(2) of the Act provides, inter alia, that any person who, with
intent to achieve the object of bringing about or promoting "any constitutional,
political, industrial, social or economic aim or ¢hange in the'Republic”, causes,
encourages or foments feelings of hostility between different population groups or
attempts to do so, shall be guilty of the offence of subversion. The Minister is
authorized by Section 48(3) to prohibit gatherings in order to prevent the causing,
encouraging or fomenting of feelings of hostility between different population
groups,

Section 29 of the Native Administration Act of 1927 remains in force, and
the Publications Act of 1974 contains the same prohibitions which were contained
in the Publications and Entertainments Act of 1963.

The question of racial hostility, perhaps not surprisingly, found its way into
regulations promulgated pursnant to the various nationwide states of emergency
that were in force in South Africa between 1986 and 1991, The original definition
of "subversive statement” was defined to mean a statement which contains anything
which is calculated to have the effect or is likely to have the effect of "engendering
or aggravating feelings of hostility in the public or in any section of the public or
any person ot category of persons towards any section of the public or person or
category of persons."? Although the Natal Supreme %)urt found this clause too
"unintelligible" and declared it void for vagueness,”* the Appellate Division
effectively reversed the decision on the ground that, by virtue of the "ouster clause"
contained in the Public Safety Act 3 of 1953, the Natal Court had no power to
invalggate any regulation promulgated pursuant to the Act on grounds of vague-
ness.”” Emergency regulations were promulgated in August 1987 which em-
powered the Minister of Home Affairs to close down newspapers temporarily and
authorized him to consider whether there had been a sysiematic or repeated
publishing of matter in a way which, in his opinion, had or was calculated to have
the efifect;

22 Act 74 of 1982, The Act repealed, inter alia, most of the Riotous Assemblies Act of 1956, the
Suppression of Communism Act of 1950 and amendmenis thereto, the Terrorism Act of 1967 and
Section 1 of the Second General Law Amendment Act of 1974,

23 Regulation 1(viii)(d) of Proc. R109, Government Gazette 10280 of 12 June 1536,

24 Metal & Allied Workers Union v. The State President, 1986 (4) SA 358 (D) at 372 D-E.

25 See Staatspresident v. United Democratic Front, 1988 (4) SA 83d (A).
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of stirring up or fomenting feelings of hatred or hostility in members of
the public towards a local authority or a security force, or towards
members or employees of a local authority or members of the security
force, o towards members of any population group or section of the
public.

THE RATIONALE FOR CENSORSHIP

The development of the laws relating to racial hostility was both logical
predictable. The logic is this: a category of speech to be banned is identi
offenders are prosecuted; publications containing the offensive material
banned; gatherings at which the offensive ideology may be propagated are
hibited; potential and past offenders are prohibited from having their words qu
or disseminated in any form whatsoever; and organizations which stand fo
prohibited ideology are banned.

That this was all predictable emerges clearly from a reading of the parliar
tary debates in 1927, The Native Administration Bill was introduced to the U
Parliament by the then Prime Minister and Minister of Native Affairs, Ger
Hertzog. 1t was an attempt, among other things, to impose a uniform systes
black administration throughout South Africa. An examination of the parliamer
debates reveals that the proponents of the measure had several aims in mind.

The dominant theme of the debates was fear of the growing organizatic
the black working class. Clements Kadalie and his Industrial and Comme
Workers Union (ICWU) figured prominently in the speeches of most speake
The mobilization of the working class and the articulation of opposition tc
government were perceived to constitute a real threat 1o the white way of L
Stemming the spread of such noxious doctrine was to be achieved, inter alia, b
creation of the criminal ogence of fomenting feelings of racial hostility betv
“natives and Europeans”.

The perceived susceptibilit

dominant theme a the. o 1y of black people to manipulation was anc
ominant theme in the debates,

Certain speakers expressed concerns thal

26 Regulation 7TA(1)(a)(iv) of Proc. R123, Government Gazette 10880 of 28 August 1987, repeal
virtually identical terms in the subsequent declarations of states of emergency.

It was not until 1979 that black trade unions enjl?yed legal recognition for the first Lime
emergence of the ICWU in the twenties was a remarkable phenomenon whose frowth Was perc
to be a major threat to the ruling class. See H Rradford, A Taste of Freedom (1988).

28 See the remarks of Mr Nel, House of Assembly Debates, 2 May 1927, Cols 3030-3032; "Th
an insidious and poisoncus propaganda based upon a gloomy hatred of the capitalist or Jando
which is antificially being pumped into the natives throngh the most unclean pipes of socialisn
bolshevism. The spirit of lawlessness and communism is ing engendered throughout Squth A
amongst the native races. The doctrines of bolshevism and socialism find among the natives a
rich soil. It is growing far more rapidly than people realize.”

27 Black trade unions were regarded as anathema to the South African government for decades. In

29 This was not the only methed envisaged by the Native Administration Bill. In adition, it Jprop
a system of forced removals of individuals and whole tribes by Presidential decree, See G J Ma
"Section 5 of the Black Administration Act: The Case of the Bahwena ba Magxgx_," inCM
and K O Regan, eds, No Place to Rest: Forced Removals and the Law in South Africa (1990).

30 See comments of Mr Swart, stating that blacks, like schoolchildren, were to be protected
“dangerous” doctrine because "the mentality and understanding of the ordinary South African n
1s not such that he can distinguish between sensible and silly doctrine. The ordinary natives o
countryside cannot listen to lgﬂdilliﬂ, Moti and others and judge for themselves what'is right.” A
of Assembly Debates, 2 May 1927, Col 3011, See also similar comments of Mr Nicholls, Hes
ssembly Debates, 24 Tane 1927, Col 5756,



ideology of men such as Kadalie would be used tg f\gitate the blacks of South Africa
and unite them in opposition to the government.3 The broad powers conferred by
the proposed measures were seen as an ideal tool to repress these "agitators™ and
their dangerous doctrines.

The debates did contain some opposing voices of reason. Mr Reyburn argued
that the creation of hostility was not a crime except when it leads to a breach of the
peace. He pointed out that "the creation of feelings of hostility is done gvery day:
probably some of the speeches delivered here today have done that.">? Mr Payn
pointed out that one must realize the cause of the unrest and deal with it; namely,
that "the blacks have no or%mized body to make their views felt and heard in this
House and in the country.”

THE LAW IN PRACTICE
Prosecutions for Fomenting Racial Hostility

The implementation of Section 29 of the Native Administration Act shows just how
pernicious a law it was. There are only 14 reporied cases dealing with prosecutions
under the Act and one case dealing with a prosecution in terms of the Second
General Law Amendment Act of 1974. The majority of these cases occurred within
five years of the promulgation of the Act, There were obviously many prosecutions

beyond those which are reported. Prosecutions for this offence are instituted in

magistrates’ courts whose judgements are never reported. Only if a case reaches
the Supreme Court on appeal might it be reported, and then only if it establishes a
precedent or is for some other reason considered important,

For example, one case which was never reported was the prosecution of
Clements Kadalie for a speech threatening an ICWU campaign to burn passes. He
was acquitted. The Lyndenburg Branch Secretary of the ICWU, Abdul Mahomed,
was not so fortunate. He was convicted under the Act for a speech in which he
declared that blacks must "fight the government" and "get our freedom” and “expel
the whiie man from our land.” For this he was not only fined 15 pounds but also
deported back to zibar,3*

InR.v. Mote,” the indictment alleged that the accused had made a speech in
which he had said the following: .

General Hertzog at the last parliament session passed a diabolical act

called the Native Administration Act. ... If the municipality or govern-

ment are not going to give us more land or wages, we are going to revolt
against this so-called Christianity and hypocrisy. Today I cannot under-

31 See comments of Drvan Broekhuizen: "Men are going about the country stirring up the natives, You
have meetings held everywhere. Kadalie calls the white man the enemy of the kaffir, and he calls
the pass law the law of stavery. ... Not only have we got the native agitator, but we have also got the
danger of the communist, ... The native as a child of nature is being swayed by these men as easily
as the wind sways trees. These dcmafofues, as I call them, are doing a tremendous lot of harm.”
House of Assembly Debates, 29 Apr. 1927, Col 2980,

32 House of Assembly Debates, 16 June 1927, Col 5177,
33 House of Assembly Debates, 24 Tune 1927, Col 5745.
34 Bradford, supra note 27, at 149 and 175.

35 1928 OPD 150,

stand General Hertzog. ... In 1914 and 1919 General Hertzog fought for

the Dutch-speaking people and today they are better off than we are .. . The

ICWU have been preaching too long, this is the time we want {0

accomplish things and not preaching. I was a fool that 1 did not let my

people rebel against the government. The day is coming when I am
going to march my forces against the government in revolt.
The indictment was challenged on the ground that it did not disclose an offence
"The court ruled that, if the accused had indeed made the speech then he could b
guilty of a crime, and so dismissed the challenge.

In R. v. Rulashe,>® the accused had acted as an interpreter of the specch
one Mackay and was convicted under Section 29(1) of the Act. The translatq
speech was to the effect that "the Americans would arrive next month and the bi
fight would begin, that no natives were to join the European forces". It went on t
state that "when the Americans take over South Africa all natives would be release
from dipping their cattle and paying taxes and that South Africa would be a fre

- country as far as nativgs were concerned”. The conviction was upheld on appeal

InR.v. Dumah,3 the first accused had made a speech in which he st.ateti the
he had come to investigate certain matters in regard to slavery which
had been practised in the location at Memel in the past, and [ will put a
stop to these practices without consideration for the party concemed.
The residents of the location had been sjambokked [whipped] by the
municipal employees and assisted by the police.
The second accused had made a speech in which he charged the town clerk ¢
wrongfully refusing permission 10 hold a meeting in the location and said that b
would hold a meeting without permission. He accused the town clerk of "robbin
people of the location for years”. The indictment was dismissed on the ground_s th:
the words did not refer to the general body of Europeans but only to particul:
le.
o In R. v. Brown ,38 the accused had made a speech in the following terms:
You remember how the natives were shot down under the Union Jack
at Bulhoek, Port Elizabeth, Bondelswartz rebetlion, South West Africa,
and on the Rand in 1922, Excuse me cursing. To hell with King George
to hell with General Hertzog, to hell with General Smuts, We shall bury
the lot of parliamentarian parasites six feet under the-ground. .
On appeal he was acquitted on the basis that he did not intend to promote hqsuhl:
In R. v. Bunti ng,39 Sydney Bunling, a candidate in a general election fi
members of the House of Assembly, his wife and an interpreter were charged und
the section. They were all members of the Communist Party. In his speech, the fir
accused stated, among other things, that
the property, land and machinery of the whole world became concen-
trated in the hands of a few property owners, while the great mass of
the people in every country were driven from the land. General Hertzog
said that if the natives were given equal rights in this country, then the

36 1928 EDL 376.
37 1928 OPD 152
38 1929 CPD 221.
39 1929 EDL 326.



whites would have to get out of the country. When that day came, the

whites would for the first time play a decent, useful, reasonable and

honourable part in the country. It was ridiculous to pretend that the

Communist Party was out to create hostile feeling between white and

black, One of their members the other day was brought before the court,

because a foolish reporter had made him say that whites must be driven

into the sea,

The accused was acquitted on the basis that this speech did not exceed "the bounds
of criticism as to constitute an utterance intended 1o create a feeling of hostility
between the native and European races.”

James Thacle, a president of the Westgfn Cape Branch of the African National
Congress, was also charged under the Act. During the course of a speech Thaele
had said such things as "we shall not have justice of the white man”, and "now we
are only used for kitchen boys and girls, and that after thousands of us were killed™
"you are slaves and you do not know it", He went on to state;

We want the white man’s anthority to survey the land, This land belongs

1o the aboriginal races, historically, fundamentally and formally. Watch

the while man. Do not hate or bite him, watch him, The white man

comes slow but sure, he pushes you down and when you are down he

is happy.

The court found that these words showed a hostile intention. In finding the accused
guilty, the court made allowance "for the natural exuberance of the native agitator
and politician", The court noted that "they are rather inclined to speak this way, an
we have to be careful in judging them, not to judge them by onr own standards” *
A fine of fifteen pounds to be paid in instalments was imposed and in default of
payment, three months hard labour,

The accused in Diamond v. R.** was not charged with uttering any words
with intent to promote feelings of hostility, but was alleged to have typed, prepared,
published or distributed certain circulars in Zuly and addressed these to the
organization of communists of South Africa in general. In the face of the uncon-
tradicted evidence of the accused that he was unable to speak, read or write Zuluy,
it was impossible to infer that he was involved in preparation of the circular in
question. The precise contents of the circular do not appear from the reported

judgement save that Judge Mathews observed that the circular

goes further than even unrestrained criticism of the government, its

officials and the laws specially affecting natives. It suggests unlawful

agitation and invites the natives to whom it is addressed to resort as
natives to acts which can only bring them in conflict with the Euro-
peans.
The accused in R. v. Ncwangu,45 was charged with distributing copies of a circular
headed: "Communist Party of South Africa. To the suffering or troubled people on

40 Id. a1 339,

41 R, v. Thaele, 1930 CPD 332.
42 Id. at 338

43 1933 NPD 380,

44 Id. at 386.

45 1933 NPD 579,
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the locations and farms". The document was described by Judge Lansdown as

the main a violent attack upon, and grossly inacgurate statement of terms of

Native Service Contract Act No. 24 of 1932." Judge Mathews described

document in greater detail: )
It opens with a statement as to the coming into operation of the recently
enacted Native Service Contract Act. It proceeds to state that the eff‘ect
of such operation is that "thousands and thousands of natives working
on Dutch farmers’ farms will be forced to sign a contract”; and it
purports to state the effect of such a contract. 1t states also that the effect
of the native breaking the contract or of a failure on his part to comply
with his master’s wishes when he has signed it is that his master may
tie him, or an inmate of his kraal, whether male or female, to a wagon
wheel and thrash any such contract breaker; further, that the contract
means lasting slavery and famine for the natives generally. :I‘hc enforce-
ment of the Act by the authorities is then foreshadowed in ex‘trfzmely
exaggerated and intemperate language, as resulting in the driving of
natives from the lands on which they have lived and which they have
cultivated for years. The remedy suggested is concerted action by
natives in the form of refusal to sign any such confract, resistance
against arrest and a refusal to pay poll tax.

The sentence of six months’ imprisonment with hard labour was confirmed.

The accused in R. v. Vanga,48 was sentenced to six months imprisonn
with hard labour for disseminating "certain communist docirings amongst nat
by distributing and circulating a certain pamphlet titled To the Transkeian
Peasantry". The pamphlet in question stated that the Communist Party of S
Africa suggested that committees of poor people should be formed to conduct t
campaigns on certain immediate demands, namely:

() For the confiscation of all land belonging to European landlords and
rich farmers; for the abolition of reserves and territories, and th_e right
of natives to reside anywhere they wish; confiscation of cat‘tle, imple-
ments, etc of European landlords and farmers and distribution among
native peasantry., ... o

(b} Confiscation of all grain lying idle in stores, for free distribution among
the poor ... ..

The courtpifc))und that the spreading of the doctrine of the "confiscatio_n of Euroj
caitle and implements, and the distribution thereof among the native peasan
was calculated to provoke hostility between European and native. The ¢
reduced the sentence to four months’ imprisonment with hard labour.

In 1950, nearly twenty years after this baSt(r):h of cases, two further cases v
reported: R, v. Nkatlo® and R. v. Sutherland ™ In one, Nkatlo was convicte
two counis of contravening the section arising out of speeche.s made under
auspices of the African National Congress and the Communist Party, He

46 Id. a1 580-81.

47 Id. a1 583-84.

48 1932 EDL 219.

49 1950 (1) SA 26(C).
50 1950 (4) SA 66(T).
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acquitted on appeal. In Sutherland, the manager and editor of the Sunday Express
as well as a cartoonist employed by the newspaper, were convicted for publishing
a cartoon which was described as follows:

The cartoon is headed "Won’t You Come In?". ... [T]he central figure

is that of the Prime Minister, Dr Malan. He is bowing to two natives

representing the Protectorates and indicating a portal on his right. He is

clearly extending the invitation to come in. Within the portal, which
represents the Union, is depicted a European in the act of brutally
assaulting a native. Inmediately to the rear of the Furopean there is the
prone 5{1gure of a native who has been either killed or rendered insen-
sible.
Judge Murray, in acquitting the appellants, accepted tlbggt the cartoon "was a
symbolic expression of opinion, not to be taken literally”. 5

The next group of reporied cases comes from the 1970s. In S. v. Kubheka,
some pamphleteers were convicted for publishing statements which, according to
the magistrate, grouped together "so-called historical facts .., to create the im-
pression that the,;‘f4 form a pattern of recurring acts of sadism committed by whit§§
against blacks",™ The pamphleteers were acquitted on appeal. In §. v. Singh,
several men were convicted for statements made at a meeting to commemorate
those who had died at Sharpeville. Judge Leon observed that “the language used
by the appellants was of such a nature that it would inevitably have aroused strong
feelings of hostility on the part of those to whom the remarks were addressed. The
speeches were not an attack on the government or the legislature or the laws of the
country but were clearly aimed at the white race as a W ole, and would be certain
to arouse feelings of hostility against the white man."* Accordingly, the convic-
tions were affirmed.

The case of . v. Mbiline,”" is the only reported case of a prosecution under
Section 1 of the Second General Law Amendment Act of 1974, The charge arose
out of the disiribution of a pamphlet entitled Heroes of Yesterday, Martyrs of the
Struggle published by the Black Peoples Convention. It called upon people o
observe a week of moumning in commemoration of all those who had sacrificed
their lives for the struggle. Much of the pamphlet was devoted to the Sharpeville
uprisings and other incidents, including the events of 1976 in Soweto, in which
black people had been shot by the police. The appellants were acquitted on appeal.

The pernicious impact of the statute was somewhat blunted by the attitude of
the courts, which managed to mitigate some of the potentially harsh effects of the
law principally in three ways. First, the courts have held that the absence of
actual intent to promote feelings of hostility constitutes a complete
defence notwithstanding the fact that, objectively viewed, the words in question

51 Id. st 69 H.

52 Id.at74 A.

53 1974 (3) SA 443(N).
54 1d, st 444 A,

55 1975 (1) SA 330 (N).
56 Id. ar 338 H.

57 1978(3) SA 131(E).

may have precisely that effect. Thus, in Bunting's case:,s8 Judge Graham c
served that:
before a person can be found to have contravened the section, there must
be proof that such utterance, etc, was accompanied with an intention
"to promote any feeling of hostility" between the two races. The
necessity of such a qualification is obvious, for otherwise no person, be
he politician, historian, pressman, or educationalist, could discuss mat-
ters of vital interest to both Natives and Europeans without risking a
prosecution. Ig is clear that [this] was not the intention of the
Legislature ... . ?
Secondly, the court distinguished between an attack upon an individual o
particular race and an attack upon the race as a whole, holding that only the laf
fell within the ambit of the prohibition.®® Finally, the courts recognized tha
measure of lgltitude must be allowed for freedom of expression on matters of put
Importance.

Bannings Under the Publications Act of 1974

The system of censorship established by the Publications Act of 1974 is comp
hensively discussed by Lene Johannessen elsewhere in this book. I would, howev
like to add a few comments on the operation of the Publications Act and
Publications Appcal Board (PAB), The PAB has had to grapple with the reality 1
race is and has long been the central issue in South African politics, Its diffic
task has been to reconcile tolerance of relatively robust political debate with |
sensitivities of the various. "sections™ of the community. The PAB, however, 1
sometimes shown an inability to appreciate black aspirations for a society frec fic
racial oppression or to grasp the extent to which racial discrimination has victimiz
and humiliated the black population. There is sometimes a tendency on the part
Itfle PAB to conflate an attack upon the political system with an incitement to rac
ostility.

A review of the decisions of the PAB reyeals a dearth of cases in which ins
to the black population was truly an issue.”” Perhaps this is not surprising. T
pelitical siructure of South Africa is predicated upon a system of racial oppressil
Insult to and degradation of black people is a natural and inevitable by-product
such a system, Reform initiatives by the government have not diffused rac
tensions within the country. Indeed, they have spawned a militant and vociferc
right-wing. In recent times South Africa has witnessed right-wing marches throu

58 Supra note 39.

39 Id, a1 332. Similarly, in Sutherland’ s case, supra note 53, Justice Murray stated at 71: "An individ
who bona fide believes that a certajn state of affairs constitutes a social disease requiring dra
reform might well use language which was likely to inflame feelings of hostilily on the part of
victims against the persons responsible for the state of affairs. Nevertheless if there was a reasona
possibility (not necessarily a probability) that his object was in truth the amelioration of conditi
and the eradication of what he honestly considered to be an evil, he would clearly not have b
shown to have had as his purpose the promotion of hostility.”

60 See, e.g., Brown, Nkatlo, Sutherland and Singh, supra notes 38, 409, 50 and 55, respectively,
61 See, e.g, Sutherland case, supra note 50,
62 As Lene Johannessen points out in note 53 of the following chapier decisions dealing with satir

reviews, such as Separate Deve[ormenl, 104/80 and Academy Awards, 67/81, were not seriou
concerned with protecting blacks from ridicule or contempt.
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major cities at which the swastika has been displayed and at which virulently racist
sentiments have been expressed. Right-wing literature is freely available and
although not immung from the system of censorship, has been allowed to flourish
with little hindrance.

Closures of Newspapers Under Emergency Powers

In August 1987 the State President, exercising his emergency powers, promulgated
extensive new censorship measures.”” The purpose of these regulations was {0
confer powers on the Minister of Home Affairs to deal with periodicals which
systematically or repeatedly published "subversive propaganda" calculated to have
various effects. Seven categories of effect were specifically mentioned including:
stirring up or fomenting feelings of hatred or hostility in members of
the public towards a local authority or a security force, or towards
members or employees of a local anthority or members of a security
force, or towards members of any population group or section of the
public. ' i
If the Minister formed such a view and in addition believed "that the effect of
publishing such matter could be to cause a threat to the safety of the public or o
the maintenance of public order or [to] cause a delay in the termination of the state
of emergency”, he was authorized (after issuing a series of preliminary wamings
and adhering to other procedural safeguards) to order the closure of the pericdical
for a period not exceeding three months at a time or he gﬁould insist that all future
publications be vetted in advance by a specified person.™ An order of prohibition
or the appointment of a censor had to be preceded by written notice stating the
grounds of the proposed action and affording é}iltcrcstcd partics an opportunity o
make representations in connection therewith, P
Several newspapers were closed down pursuant to these emergency powers.
The closure of New Nation, a weekly newspaper with a predominantly black
readership, provides a case in point. Although the fomentation of racial hostility
was only one of the many factors which the Minister was authorized 1o take into
account, the exercise of his powers demonstrates the extent to which the evaloation
of what constitutes "stirring up or fomenting feelings of hatred or hostility” can be
manipulated to silence what wonld ordinarily be regarded as legitimate and even
innocuous criticism,

63 The fact that right-wing attacks uﬁon the black population have not been the subject of appeals before
the PAB does not mean that such attacks have escaped the attention of the censorship authorities.
The weekly Government Gazettes, which list prohibitions imposed by publications committees,
include a number of reports of the banning of right-wing literature.

64 Proc. R123 Government Gazette 10880 of 28 August 1987. Similar regulations were promulgated
in subsequent states of emergency. Regulations mentioned in this section were published in the above
issue of the Gazette.

65 Regulation 7A(1)(a).

66 Regulation 7A.

67 Repulation TA(4).

68 Publications which were ordered 10 close under emergency powers included the newspapers New
Nation, The Weekly Mail, South, and Grassroots.

69 For an overview of the closure of New Nation, see G J Marcus, "Fanning Revolution, Unrest and
Violence: A Case Study of Censorship under the Emergency", 2 Harvard Human Rights Yearbook

-0 -

An article which referred to the "occupation” by the Scuth African Defenc
Force of schools in the black townships was said to be an attempt "to stir up «
foment feelings of hatred or hostility in members of the public towards a securi
force", A review of a play conceming a fanatical and racist former policeman
which it was suggested that there were people like him all over the country ar
"they are just as twisted and dangercus”, was considered by the Minister to har
"the effect of stirring up or fomenting hatred towards a security force”. A numb
of articles were objected to by the Minister on the basis that they containe
"derogative (sic) or negative statements with regard to the police".

One such article stated that the treasurer of a trade union did not intend
report an incident of arson to the police because previous reports of such inciden
had not resulted in any police investigation. An advertisement placed by Cathol
workers in West Germany which urged "either the end of the system of detentis
for political reasons or that all detainees be put on an impartial trial instant
allowing them access 1o a legal counsellor of their own choice™ and in which thy
exhorted the government "to abolish torture throughout the country” was said
foment feelings of hatred towards the security forces since it suggested "that the
is torture throughout the country” and was in addition "made without any facts
substantiate it". Another article was said to stir up or foment feelings of hatred
hostility towards the Security Forces "by inter alia referring to security actions
raids". Despite making extensive representations to the Minister in which t
absurdity of his evaluation was pointed out, the newspaper was closed down f
three months,

CONCLUDING OBSERVATIONS

There are several important lessons to be learned from the South African experien
of the laws relating to racial hostility. The selective prosecntion of offenders ar
the banning of publications must be understood within the context of the undem
cratic political structures in South Africa. In such a system, the law lacks legitimay
and is often used as an instrument of repression.

It is evident from the parliamentary debates that the original law preventil
the fomentation of racial hostility had nothing to do with a desire to ensure rac:
equality or to protect victims of racial abuse. It was intended as a measure to stif
the growing opposition by blacks to an oppressive system. Similarly, the system
censorship eperates in a socio-political environment which tolerates and inde
fosters racial abuse. It is hardly surprising, therefore, that the law enforceme
agencies have chosen not only to turn a blind eye, but to pursue the victims of insi
rather than the perpetrators.

The implementation of the law also highlights problems of definition a
interpretation, Concepts such as "ridicule”, "contempt”, "harmfulness”, and "he
tility" are potentially open-ended and susceptible to widely divergent interprel
tons. In giving meaning to such concepts, the political preferences and general
experiences of the adjudicators will inevitably have a profound influence. T
experience of the censorship system and particularly the implementation of em
gency powers illustrates how dangerous subjectivity can be in the exercise
power. In the case of the emergency regulations, the protean definitions coupl

125 {1989). Se also Zwelakhe Sisulu; An Editor in Prison (London: ARTICLE 19, 1988).
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with inadequate legal controls effectively conferred dictatorial powers upon the
Minister of Home Affairs. What was particularly chiiling was the Minister’s
assertion when the new package of emergency measures was unveiled, that a system
of "scientific evaluation” would be employed to determine whether newspapers
were promoting violent revolution, This assessment was to be facilitated by apanel
of experts whose names, with one exception, were kept secret.’® In this way, an
attempt was made to give a vencer of respectability to a process which was
ultimately arbitrary.

In conclusion, it is perhaps worthwhile to contemplate how a significant
number of white South Africans have come 10 possess passionately held views
about the superiority of their race and the inferiority of all others. I would suggest
that the pervasive system of censorship in South Africa must carry a large measure
of responsibility for the fostering of such attitudes. By censorship I have not
included merely the banning of books but broader censorship practices such as the
compilation of school curricula, the selection and omission of news by government
controlled media, and the wide range of legal constraints on democratic activities.
It is measures such as these which have induced the fear and ignorance which are
invariably associated with racist attitudes.

70 Sec Pretoria News, 3 Sept. 1987, and G J Marcus, "Fine Distinctions: Scientific Censorship and the
Courts,” 4 South African Journal on Human Rights 82 (1988),
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Chapter 25

SHOULD CENSORSHIP OF RACIST PUBLICATIONS HAVE A
PLACE IN THE NEW SOUTH AFRICA ?

Lene Johannessen
INTRODUCTION

That South Africa has for more than four decades been ruled under an explicit pe
of racial separation is well known. The racist nature of apartheid has caused end
suffering, abuse and violations of the most basic human rights, Nevertheless, S
African law has, over the years, included numerous provisions aimed at preven

- racial hostility, all of which appear to be race-neutral. Ali reported cases, howe

concern prosecutions of people on the left wing of the political spectrum.
frequent incidents of racial abuse directed towards individual blacks or black
general have not been the subject of prosecution,

The Publications Act 42 of 1974 contains provisions aimed at preventing
publication of anything which could be perceived as incitement to racial host
or which amounts to an expression of ridicule or contempt for a section of
population. These provisions also appear (o be race-neutral. Closer scrutiny of |
application, however, reveals that they have been almost exclusively use
prevent the airing of anti-apartheid views: _

This paper outlines the application of the Publications Act with regar
publications with an allegedly racist content, on the basis of decisions taken by
Publications Appeal Board (hereafter referred to as the PAB). PAB decisions
published by the Centre for Applied Legal Studies at the University of the °
watersrand and are not generally accessible to the public at large. For the pur
of this paper, 92 decisions, from 1975 to 1989, involving allegedly racist publ
lions, have been examined,” Examples from these case studies will be follower
adiscussion of the role of laws prohibiting incitement to racial hatred in preven
and suppressing racism and of whether there is a need for such provisions
post-apartheid South Africa,

THE PUBLICATIONS ACT, NO. 42 OF 1974

The Act is the successor to the Publications and Entertainments Act, No. 26 of 1
which, in its ten years of existence, was responsible for the prohibition of 8,
publications.” Amendments to the Act were passed in 1977, 1978, 1979 and 1¢
The Act covers publications, objects, films and public entertainments. Newspa
published b3y members of the Newspaper Press Union are exempted from the A
provisions.

1 All references to decisions of the PAB in this work will be 1o the case number followed by the
As most PAB decisions are very short, no reference will be made to page numbers,

2 House of Assembly Debates, Vol 53, Cols. 64-65, Angust 13 1974,

3 Section 47(1), Such newspapers are suhject to the disciplinary jurisdiction of the South Af
Media Council,



The Act contains a three-tier system of functions: (1) the Dircctorate is
responsible for administrative functions; (2) the Publications Committees make
initial decisions of "desirability" (that is, compatibility with the Act); and (3) the
PAB decides appeals from committee decisions.

The Directorate

The Directorate is composed of a director, deputy director and assistant directors
appointed by the Minister.” Each member has a vote; a quorum consists of two
people, the chairperson exercising a casting vote. The Directorate is responsible for
facilitating the work of the committees. It decides on the number of commitiees it
deems are necessary (which may vary from time to time), assigns cases to the
committees and submits questions from them to panels of experts. Any "person”
may submit a publication to the Directorate, and the Directorate 153 required (o
submit the publication, without delay, to the appropriate committee.

L] -

The Publications Commitiees

The publications committees determine the desirability of publications submitted
to them, Bach committee is composed of a chairman and at least two other persons.
Committee members must be, in the opinion of the Minister, fit to perform functions
entrusted u)pder the Act by reason of their educational qualifications and
knowledge.’ The Act provides for the creation of Coloured and Indian Advisory
Committees but, noticeably, none for Africans.? These bodies serve to advise the
ordinary committees only conceming films exhibited to Coloured and Indian
persons. "Political” publications are dealt with by a special committee.

In the case of periodicals, if a committee deems an edition to be undesirable
and is of the opinion that subsequent editions are likely to be undesirable, it may
prohibit the distribution of all subsequent editions unless the periodical is published
under the anthority of a special permit,” A committee is also empowered to prohibit
the possession by any Jperson of any publication which has been found to be
"rawcally” undesirable,” Commitiee may also prohibit the importation, except on
authority of a permit issued by the director, of publications or objects which are
published by a specific publisher, or which deal with any specific subject, if it is of
the opinion that such publications or objects are undesirable or are likialy to be
undesirable. A committee may, at any time, withdraw such prohibitions. 1

Section 2(2)(a).

Sections 10{1}(a) and 11(1)(a).
Section 4(2).

Section 5(2),

Sections 6 and'7.

O oo =1 N th &

Section 9.
10 Section 9¢3).
11 Section 9(4).
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Since the 1986 amendment of the Act, the committees have been empower
to impose conditions on the distribution of publications or objects which have
been declared undesirable. '

Not a great deal is known about the committees since their deliberations
closed to the public, and the identities of their members are kept confidential
their deliberations, committee members are not required to have regard to thp I
of justice designed to guarantee a fair trial. ~ Furthermore, there are strong indi
tions that certain committees disregard, or pay insufficient attention to,
guidelines laid down by the PAB. Although committee decisions may be correc
by the PAB, this is an insufficient safeguard, given the relatively small nun}bei
publications that go to appeal.”” Once a committee has made a dec]aratl(_)q
desirability, prohibited possession of a publication or found all future editi
undesirable, the Directorate, the person who submitted the publication to
committee or any person who has a direct financial interest, may appeal o the P:

Statistics for the period 19761982 reveal that the general public accoun
for between 5 and 9 per cent of the submissions per annum; publishers accoun
for between 8 and 10 per cent,sand police and customs officials together submi
between 78 and 84 per cent.

Since neither police nor customs officials have any interest in appea
against such bannings, only the Directorate of Publications and persons with di
financial interest in the publication are likely to do so, with the result that on.
small proportion of all banned publications are the subject of appeal.

The PAB

The PAB consists of a minimum of seven members whose chairperson must h
some Jegal experience and who has a casting vote in addition to a delibera
vote.'® The Chairperson may suspend a declaration, prohibition or decision v
the PAB has determined an appeal, )

The PAB may either confirm or set aside committee decisions or may imJ
conditions on the distribution of a publication.l Following an appeal to the P
there is no further right of appeal. Howeve{E the Act provides for_the revies
previous decisions after a lapse of two years,  thereby accommodating changt
community standards and perceptions. There are several instances of publicat
initially found to be undesirable which were unbanned after re-submission tw
more years later. :

12 Publications Amendment Act, No. 60 of 1986, Section 15(8)(a).
13 See, §. v. Moroney 1978 (4) SA 389 (a) at 403. _

14 See, L Silver, "Who are the Custodians? A Closer Look at Publications Control." 98 South Af
Law Journal (hereafter "S.ALJ.") 105 (1981).

15 L Silver, "Trends in Publications Control: A Statistical Analysis,” 100 S.A.LJ. 520, 522 (19.8

16 Section 35 as amended b-y. the Publications Amendment Act, No, 60 of 1986.

17 Section 23¢5). Section 23(5)(b)(ii} grants the PAB the right "to impose in addition to that condition
coercld?trilonsg'.)'lhe FAB h(as) (r?x)l(cc? %nat it is indeed aulﬁorized 10 add conditions on appeal; se
Savage Beach (12 June 1990), Days of Thunder (10 September 1990) and Delta Force I (67/]

18 Section 15.
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The Publications Act provides for the appoinfment of a committee of experts
to advise the PAB in respect of its adjudications. 9 Prospective members of this
commitiee are designated by the Minister and should be experts in art, language or
literature and suitable to advise the Appeal Board in respect of publications.” The
PAB has increasingly made use of advisory opinions by committees of experis.

SECTION 47(2) OF THE PUBLICATIONS ACT

Publications are assessed according 10 a standard of undesirability as defined in the

Act. Section 47(2) of the Act provides:
For the purposes of this Act, any publication or object, film, public entertain-

ment or intended public entertainment shall be deemed to be undesirable if it or any

part of it
(a) is indecent or obscene or is offensive or harmful to public morals;
(b) is blasphemous or is offensive to the religious convictions or feelings
of any section of the inhabitants of the Republic;
(c) brings any section of the inhabitants of the Republic into fidicule or
contempt;
(d) is harmful to the relations between any sections of the inhabitants of the
Republic;
() is prejudicial to the safety of the State, the general welfare or the peace
and good order;
() discloses with reference 1o any judicial proceedings -
(i) any matter which is indecent or obscene or is offensive or harmful to
public morals;
(ii) any indecent or obscene medical, surgical or physiclogical details
the disclosure of which is likely to be offensive or harmful to public
morals.
For the purpose of this paper, only (c) and (d) dealing with racist speech will be
discussed. However, a number of the cases discussed also involve (), underlining
the fact that in the South African context race relations and politics invariably
overlap, The PAB, when it considers the interests that are violated in a political
work or the effect of such a work, frequently blurs the distinction between (d) and
{¢). Consequently, these paragraphs are on occasion applied simultaneously. The
decision in Al Zahf Al Akhdar 55/81 is a good example:
It appears that although the publications are anti-Marxist, they never-
theless strongly support revolutionary socialism, They also reveal a
hostile attitude towards South Africa in so far as they support the
enemies who are at war with South Africa, The publications are also
strongly in favour of revolution by the masses. Some of them also
employ their strong rejection of racism as an instrument to polarise
blacks and whites and to foment animosity against white South Afri-
cans, ‘
One of the few guidelines to interpretation of all provisions in the Act is provided
in section 47(1), which states: "in the application of this Act the constant endeavour
of the population of the Republic of South Africa to uphold a Christian view of life

19 Section 35A(L).
20 Section 35B(3).
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shall be recognized." Given the diversity of the cultural an_d relig'{o_us backgrounds
of the various sections of the population in South Africa, thxs'prowsmn Tuns counter
to the views and values of a large proportion of the populat_:mn. )
Another clause, Section 47(4), states: "[i]n determining whether any publi-
cation ... is undesirable, no regard shall be had to the purpose of the person by whom
matter was produced or distributed.” o
ot ’?he lack c]))f guidelines, the vagueness of the term "un.desnablhty , anc_l the
fact that other terms essential for interpretation of the section can be so wgdel,y
construed render Section 47(2) highly susceptible to abuse. Because gf the section’s
vagueness, the political and adjudicatory philosophy of the PAB Chairman assumes
undue importance. The judgements of Mr Justice Snyman, first Chal{man of thf:
PAB, were viewed as draconian by human rights lawyers and ]0qmallsts, and his
pronounced views on the tole and function of art often angered artists and students
of literature.“" In contrast, his successor, Professor JCW van Rooyen, w.ho serve(
from 1980-1990, attempted to lay down proper legal guidelines for tha_e adjudicatior
of publications, to some extent reducing the dange}' of the intrusion of p'ur.eb
subjective criteria. However, certain committees disregard or pay insufficien
attention to the guidelines laid down by the PAB.

Freedom of Political Expression. ..

The PAB has expressed support for the right to freedom of exp'rqssio_n in genera
and to freedom of political criticism in particular. In a 1982_dcc‘fszlgn it referred &
freedom of speech as “one of the comerstones of our society™. 'I:he PAB ha
extended freedom of speech to the spher2e>3 of political comment, including commen
on the racial policies of South Africa.” The PAB has .rehecl on .Suprcme'Cou.F
cases to support its view that political criticism is pcrmut_ed.. For instance, in Dn‘
Afrikaner the PAB relied on the following dictum of Ogilvie Thompson in S, +

ench-Beytag. : : ) '
o Itis i);np%rtant to bear in mind throughout the present inquiry that not only 1
the appellant rot on trial for his political views, but also that the mere expression
even in somewhat intemperate terms, of views opposed to the provisions of certai
existing legislation or to the policies of the government relating to separag
development is not necessarily 10 be equated with the crime of participation 1
terrorist activities created by the Act.

The Clear ahd Present Danger Doctrine

The PAB claims tobe guided by the "clear and present danger doctrine” formulate
by the United States Supreme Court. Under this doctn_ne,.the government may cur
subversive speech only if the words of the speaker, objectively viewed, fe intende
or likely to produce imminent and serious violence or unlawful acts.” The PA.

21 6 Sowh African Journal on Human Rights (hereafter "S.AJH.R.") 426 (1590).
22 The Struggle for Land, 178/82.

23 See, e.g., A Chip of Glass Ruby, 28/83,

24 Die Afrikaner; 2/80 (quoting S. v. ffrench-Beytagh 1972 (3) SA 430 (A)).

25 See Brandenburg v. Ohio 396 U.S, 444 (1969).
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has stated that for a finding of undesirability there must be a clear threat to protected

interests.”” According to one commentator:
The Publications Appeal Board, despite its claim, does not use this test
to guide its censorship decisions. Indeed it seems unawarc that the
docirine is given this interpretation, If South African use of the doctrine
has any American analogue at all, it is to those widely discredited "Cold
War" days when the clear and present danger doctrine was used to
suppress speech and imprison members of the Communist Party.”” ...
[Tlhe Board’s claimed reliance on the American clear and present
danger doctrine seems little more than pretence, an attempt to make
South African censoralaip more palatable by linking it with American
standards of freedom.

The Absolute Necessity Test

According to the PAB, it presumes that the Publications Act was intended to
encroach upon freedom of speech no more than is "absolutely necessary”. Thus, it
has interpreted subsections (¢}, (d) and (e) to require that publications which are o
be banned must be “offensive” and "revolting” and not merely "annoying".”” The
question which the PAB addresses therefore “is not. whether a book, etc. is
necessary but whether prohibiting it is necessary (cssential)."30 A publication
which may cause a slight strain in relations between different groups but would not
pose a serious threat to public order thus would not be prohibited under paragraphs
{c)or (d).31

"Or Any Part": A Contextual Approach

Section 47(2) provides that a publication may be found undesirable if any part of
it is found undesirable. The PAB, however, has interpreted this provision narrowly
and thus has ruled that "when a publication is to be judged it must ... be judg%% as
a whole and ... isolated words or passages should not be read out of context.”

"Sectioh of the Inhabitants” : -

According to the PAB a "section of the inhabitanis” for purposes of subpara-
graphs (c¢) and (d) is a substantial number of people who, as aresult of an inherent
characteristic or characteristics, regard themselves 452 distinctive community
and are accepted as such by the rest of the community, 3

26 Mapatsula, 110/88.
27 See, e.g., Dennis v, United States, 314 U.S, 252 (1941).

28 MM Cheh, "Systems and Slogans: The American Clear and Prosent Danger Doctrine and South
African Publications Control,” 2 S.AJ.H.R. 30 (1986). :

29 E.g. Heartiand, 43/82, annexe pp. 26-27.

30 Jd. E

31 JCW van Rooyen, Censorship in .S'outh Africa (Juta & Co: Ltd., 1987), 99.
32 SASPU National, 105/83.

The PAB has repeatedly invoked the dictum of Justice Steyn in Bures
Uitgewers (edms) Bpk v. Raad van Beheer oor Publikasies to determine that :
criticism of whites, especially of Afrikaners, brings a work within the ambit of bé)tl
(¢) and (d).>* The black compunity also forms a "section of the inhabitants",™ a
does the Jewish community.”™ The clause, however, does not pro;}e;yct the interest
of individuals even if they are leaders of a particular community.”” The PAB ha
ruled, for instance, that politicians are not protecied as a section of the community

With regard to the derogatory references to politicians, the Board has

come to the conclusion that they do not fall within the ambit of its

functions, The Publications Act protects the interests of the community

as a whole or of sections of the community. Although the community

or sections of it can, in some cases, be brought into contempt throngh

individuals, this is not the case in the present matter,

Nor do the police form a section of the inhabitants within the meaning of Sectio
47‘(2)((;).3’9 A religious community may be considered a "section of the inhabitants
for purposes both of subBaragraphs (b) (regarding blasphemy) and {c) (regardin
“ridicule or conttampt").4

Subparagraph (c): "Ridicule or Contempt”

The PAB has ruled that ordinary scorn or political criticism does not suffice t
warrant a finding of undesirability.”” The concept of “ridicule and contempt" fo
purposes of subparagraph {(c) is applied when one group only is belittled. Whe
two groups are ridiculed, the resulting insult may foment animosity or hostilit
between “sections of the inhabitants”, particularly in creating racial hostilit
between blacks and whites. Publications which address more than one group thu
usually are addressed under subparagraph (d).42

During Professor van Rooyen’s chairmanship of the PAB from 1980 throug
1990, the PAB overturned a significant number of committee decisions rulin
publications undesirable under subparagraph (c). Because commiltee decisions ar
not published it is difficult to assess the percentage of cases which were overturne
on appeal but it seems fair to say that the committees failed to apply many of th
guidelines set forth by the PAB during that period. In several PAB decisions, th

33 Total F reedom, ‘12176, See also, Van Rooyen, supra note 31, at 90,

34 Buren Uitgewers (edms) Bpk v. Raad van Beheer oor Publikasies 1975 (1) SA 379 (c) at 423 B-(
See also Articles of Faith, ?5/83.

35 See, It's a Boy, 159/82.

36 $48,000 Reward, 202/82. .

37 Pace, 191/83; Famous Dead Man, 181/86; Head Office, T1/86.

38 Acadermy Awards, 67/81.

39 Store Up the Anger, 101/80. See also, The Dawn Comes Twice, 144{76.

40 Death of A Princess, 50/80.

41 Heartland 43/83, quoting S. v. Tantel, 1975 (2) (SA) 772 (1), 774 (E): "Itmust, however, be observe
that the word "insult" does not in this contexi bear its ordinary meaning, but is used with a narro
meaning of degrading, humiliating or ignominous." : -

42 See, e.g., Academy Awards, 67/81; A Separate Development, 104{80; The Grass is Singing, 103/8



PAB hasquoted a committee’s reasoning, thus making clear the committee’s failure
to apply the appropriate tests.
For instance, in Head Office, 71/86, the commitiee ordered the excision from
a film of a photograph of Inkhatha leader, Chief Mangosuthu Buthelezi:
The use of the photograph in a context such as this would in the South
African context be offensive to a great many people. Buthelezi is the
ieader of the Zulu people, with which the majority of them identify.
Although he isn’t named in the film and is indicated as the leader of a
mythical people, the commiittee is of the opinion that the parody the film
proved could conceivably cause anger in the combustible South African
sitnation, Furthermore, it comes very close to ridiculing a meaningful
section of the South African public by ridiculing its leader.
The PAB on the other hand found that:
the photograph in question is shown only flectingly and it is obviously
not meant as an attack on the Zulu people. Even if one regards it as a
jibe at blacks, the Board is of the opinion that it is not sufficigntly strong
to warrant an intervention by the law.

Subparagraph (d): Harmful to Relations Between Sections

For a work to fall within the ambit of subparagraph (d) the first issue that the PAB
considers is whether the publication leads or coniributes to a violation of harmon-
ious relations between sections of the inhabitants of the Republic. That question is
deci(}gd in the light of the "probabilities” and the likely readership of the publica-
tion,

The PAB under Professor van Rooyen’s leadership upheld principles of
freedom of expression and refused to declare undesirable under subparagraph (d)
publications and statements which called for change or protested government
actions. In the words of Professor van Rooyen:

Freedom of expression finds its roots in our common !aw and has been

strengthened by Western democratic thinking during the last two cen-

turies. The PAB has therefore held that since the term "harmfulness” in

s 47(2)(d) is rather vague it should be interpreted in the light of the

common law and obvious practical necessity, which makes the com-

munication of grievances - political or otherwise - even though these

may be one-sided, the very lifeline of a heterogeneous, multiracial

society-in-transition such as our own ... . The mere creation or streng-

thening of a point of view foreign to government policy or even the
creation of a feeling of discontent towards another section would not be
sufficient for a finding of undesirability. The animosity generated must

be of such a nature that it is likely to erupt into or contribute towards

hostilities, thus affecting public order, the consideration of which

underlies this paragraph. +
As was the case with decisions of undesirability made pursuant to subparagraph
(c), there similarly are wide differences in the way the committees and the PAB

43 Staffrider, 122/80; Learn and Teach, 41/82,
44 Van Rooyen, supra note 31, 102-03. See also Pace, 19183, and Hearfland, 43/82.
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have applied subparagraph (d). For instance, in Cry Freedom, 93/88, the PAB found

that the committee in question had mistaken its functions:

[Tits concern in 'demonstrating that South Africa is politically mature,
unbiased and fair by allowing all points of view for public screening’
is, of course, commendable, but smacks of policy-making (para 3); the
same holds true in regard to para 7, where the committee implies that
the passing of the film might be regarded as a demonstration of the
seriousness of 'all South Africans’ about achieving peaceful reform; see
also para 9 where greater ’awareness’ and “improved race relations’ are
cited in the committee’s reasons. These are commendable goals, but
again, such considerations fall outside the ambit of the commitiee’s
task, which is to determine whether the film is "hammful’ to race
relations.

The Likely Reader

The van Rooyen Board’s introduction of the concept of the likely reader as a facto
in determining the undesirability or otherwise of a political work is one of the mos
noteworthy de‘gartures from the reasoning of the first PAB under J H Snyman’s
chairmanship.® From 1974 to 1978 the test apptied was whether or not a work
would influence the average, decent-minded person to revolutionary or lawles:
conduct. The work’s likely effect upon a substantial number of persons in the Sout
African community was aiso to be determined.

According to the PAB under van Rooyen, in order to determine a work’
potential effect it is necessary to decide who would be its likely audience, reasoning
that a work will have a greater effect if it likely to be read by a mass audience rathe
than by a circumscribed and sophisticated one, The extent of the likely audience i
caleulated, infer alia, by the artistic or literary merit of a work.

The following decision illustrates how the PAB has used the concept of th
likely readership in deciding on undesirability under (d):

The sometimes violent attacks on whites in America could, no doubt,

be equated with an attack on whites in general and might conceivably

have a deleterious effect on race relations in South Africa, but only if

the book were to be read widely here, This is extremely unlikely, This

is not a book for the masses and it is almost certain to have an extremely

restricted readership consisting, for the most part, of theologians, socio-

logists and, perhaps, historians,
The nature of a work is another relevant factor in determining its likel
audience, and thus in determining undesirability. Academic works, for example
because of their limited readership, are likely to be given a wider margin c
appreciation than T-shirts and pamphlets. The PAB has also stated that "audio-vis

45 See, A Chip of Glass Ruby, 28/83; Die Afrikaner, 42/80.

46 L Silver, A Guide to Political Censorship in South Africa (Centre for Applied Legal Smdie
Witwatersrand University, 1984), 63.

47 The S?ﬁpreme Court authority for this approach is to be found in Buren Uitgewers (edms) Bpk., supi
note 34, ' B

48 For My Peopie, 22/86.
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ual or4guditory works" are more likely to be found undesirable than the writien
word.

Halt All Apartheid Tours concerned a T-shint bearing that logo, above the
image of ablack man lying on his back with outstretched arms chained to the ground
while a white and a black team play cricket on his chest. The PAB stated:

A shirt of this nature, carrying its message to everyone with whom the

wearer comes into contact, must have even greater effect than a pamph-

let ... The message remains that of discrimination by whites against

blacks and the blunt, almost brutal way in which it is represented will

. CAUSE OF heightgon ill-feelings against whites amongst a substantial

number of blacks.

As mentioned above, a committee of experts may assist the PAB in its estimation
of the artistic or literary merit of a work. Since 1988 there have been one black, one
coloured and one Indian member of the PAB, but very few non-white members on
the committees of experts. Thus, in the past, and 10 a lesser extent since 1988, the
determination of the probable effect of a publication upon its likely audience has
been made from a white perspective, notwithstanding the fact th;t, in many cases,
the likely audience of the publication in question has been black. ' As observed by
Gilbert Marcus, such a process ensures "that Black writers will inevitably be placed
at a disadvantage by having their works assessed b¥ people with an inadequate
understanding and appreciation of African literature. 2 ,

The PAB has discussed to what extent the political climate, at any given time,
shonld have an impact on its decisions, It has stated:

The problem is, however, that the interests which the Act seeks to

protect might be said to be more vulnerable at certain times than at other

times, The likely readers could for example be more prone to a particular

kind of reaction in a situation of war than they might be at other times.

The Board must, however, independently come to the conclusion that

this is indeed the case, and it is not entitled simply to take judicial

cognisance of the fact that the State of Emergency has been declared

and that this necessarily makes particular interests vulnerable. An

allegation that certain interests are more vulnerable must be looked

upon with circumspection, and only afier careful analysis and possibly

cven evidence should a conclusion be reached that these interests are

indeed more vulnerable.

In Roots 170/84, a majority of the PAB ruled the series to be undesirable, quoting
the "present unrest in South Africa” as a factor which was taken into consideration,
but noted that under different circumstances it might arrive at a different decision.
In 1986, a committee endorsed the minority’s view and passed the series on
re-submission,

49 Heartland, 43/82 annexe.
50 Halt All Apartheid Tour, 36/83.

51 The first occasions on which the PAB had the benefit of expert advice from blacks was in House of
Hunger, 79/83; Why Are We So Blest, 80/83; and Two Thousand Seasons, 81/83.

52 G Marcus, "An Examination of the Restrictions Imposed on the Press and Other Publications which
Appear in Practice to Affect Members of the Black Group More Severely than Other Groups,”
uman Sciences Research Council, 18.

SHOULD THE NEW SOUTH AFRICA BAN RACIST SPEECH?

Of the 92 cases studied for the purpose of this paper, very few can be interggeted
as protecting the rights and reputations of the black majority in South Africa™ and
only a few cases discuss the protection of the Muslim and Jewish communities.
The absence of cases dealing with publications from professed racist organizations
such as the Afikaner Weerstand Beweging (AWB) and the Conservative Party, a:
well as any publication arguing for the legitimacy of apartheid, is noticeable. It it
argued here that any publication in support of a policy which precludes sections o
asociety from the political and economic sphere on the basis of their race constitute:
the ultimate contempt for these sections of society.

The vast bulk of decisions dealing with subparagraphs (c) and (d) concern the
publication of the political grievances of people who, for decades, have been deniec
basic political and economic rights. The fact that in a number of the cases the PAF
has overruled a decision of undesirability by publications committees does not alte
the overall impression that, over the years, the provisions in the Publications Ac
have been used almost exclusively to censor or 1o try to censor anti-aparthei
publications. Thus, despite the wording of the Act, the application of the provision:
cannot be considered to have been race-neutral.

As mentioned above, the PAB Chairperson’s personality has, to a larg
extent, determined the level of censorship under the Publications Act. Under va
Rooyen, the PAB tried to introduce "reasonable censorship”, which led to a mor
lenient attitude towards intellectual and/or academic literature. According to Sout
African novelist, Nadine Gordimer, this can merely be seen as a realization that

in a country where the masses are neither book-literate nor have
libraries which would help them to become so, serious literature,
whether by black or white writers, at home or from abroad, and no
matter how potentially ’inflammatory’, reaches only a section of the
population that already has contact with such influences. But the
principal reason for apparent leniency is that a vast proportion of the
masses is newspaper-literate, media-literate, and therefor? 5the focus of
state information and thought control must be the media.™ -
Another prominent South African novelist, André Brink, states: "[I]t would be futil
to argue that there is a case for "reasonable censorship’. This is nog Gcasuisu‘y: it |
blatantly false. Censorship per se is unreasonable and pernicious.”

It is also clear that the general climate concerning freedom of expression h
improved markedly since the political reforms initiated in February 1990. In a
August 1990 interview in the Weekend Mail, the PAB’s present chairman, Lou
Pienaar, said:

53 Ido not consider cases like Joburg, Sis, 3/18, A Separate Development, 104/80 and Academy Avward
67/81 — which banned publications on the grounds that they ridiculed black people -- 10 be tru
concerned with protecting blacks from ridicule. Those works would likely be perceived by most.
the black readers not to be ridiculing or vilifying them but merely to be satirizing the living conditios
of black peopfe under apartheid.

54 .g.aa, The Message, 158(17; Yassir Arafat, 43/78; The Death of a Princess, 50/80; $48,000 Rewar
/82, _ _

55 N Gordimer, "Censorship and Its Aftermath”, 19 Index on Censorskip 14 (No. 7, 1990).

56 A Brink, "Censorship and Literature”, in T Coggin, ed, Censorship (Johannesburg: South Afric
Institute of Race Relations, 1983), 48.



It is generally agreed by all concerned, media, lawyers, anti-censorship
groups and Pienaar himself that, at least for the time being, the days of
heavy-handed political censorship are over, Little more than a month

ago, the unheard of happened: the Directorate of Publications, which

for years has religiously issued lists of banned publications each Friday,

had nothing to issue,

In the past three months, only one political publication has been
brought to the attention of the Appeal Board - a Pan Africanist Congress
pamphlet which was passed without further ado,

More recently a number of previously banned publications have been unbanned.
‘What was considered undesirable, sometimes even radically undesirable, not long
ago can now be freely published, distributed and possessed, without acomma being
altered in the statute book, This change in stance does not reflect a sudden change
in attitudes among the population in general, but is confirmation that race-neutral
provisions like {¢), (d) and (e) can be interpreted in a fundamentally different way
depending on the current political inclinations of the government.

Is it possible to draft provisions of this kind in a form which would avoid
making a future democratic South Africa vulnerable to the arbiirary abuse of
censorship, of allegedly racist publications, by any government?

How would "racist" speech be defined? When would words be "likely” to
cause racial hostility? Would we analyze the likelihood of racial hostility according
to the perspective of a "reasonably prudent person”, or from the subjective views
of the targeted groups, whoever they may be at any given time? Do we really want
the government deciding which words are offensive and which are not, especially
when their own interests may be affected? As difficult as it is to tolerate racist
expressions, one must be realistic in assessing the difficulty involved in regulating
such behaviour, In the words of Professor R George Wright:

If a suitable definition of racist speech can be settled upon, the problems

of interpreting and applying the legal standard to concrete situations

begins. One possible approach, of course, is that of a continuing

censorship bureaucracy. In the end, history teachgg us that the "boun-
daries of the forbidden’ cannot reliably be drawn.
John Dugard writes that "[i]n a racially diverse gociety there is ¢learly a need for
laws which prohibit incitement to racial hatred.” ” However, he acknowledges the
difficulties inherent in such laws:

However desirable such laws may be there is always the danger that

they will be used mainly against blacks who express themselves force-

fully about legitimate political and socio-economic grievances rather

than against whites who cause feelings of racial hostility by racially

abusive comments.

As recognized by the PAB and the South African courts, race issues and politics
substantially overlap in South Africa. As a result, even valid political dialogue in
South Africa involves questions of race, Regulation of "racist” speech and publi-
cations would, therefore, inevitably chill political debate within the country.

57 Weekly Mail, 31 August 1990; reproduced in 6 SAJH.R. 435 (1990).
58 R G Wright, “Racist Speech and the First Amendment," 9 Miss, Coll. Law Rev. 23 (1988),
59 { ;?71"8%3!-1@1 ;!uman Rights and the South African Legal Order (Princeton: Princeton University Press,

Assuming any regulation could be narrowly drafied, and even assuming _it was fairl
applied (dubious assumptions, not least in the light of the way the Pubhcaqons A
has been applied over the years), it is argued that regulation of racist speecp .m.Soul
Africa would compromise the nation’s attempt to achieve democracy. Criticism 1
black citizens against a "white" government would inherently involve questions
race, as would criticism by whites against a "black” government. Regulations whi
even narrowly regulated comments creating "hatred” between the races could t
used to persecute bona fide political comment. _

This scenario need not inevitably occur. Perhaps a future democratic gover
ment will have leamned the bitter lessons of the past and will not repeat the mistak
of their former oppressors under a different guise. However, we cannot merely hoj
and frust that future governments will pursue democratic ends by democral
means. We have to ensure a legal framework which can guarantee fundamen
rights, like freedom of expression, independently of the personalities of those
power at any given time. This, it is argued, is not achieved by preserving or creall
censorship legislation which allows for potentially draconian abuse. As l\.Iach‘
Gordimer said, in a recent interview in the Weekend Mail, on the guestion
abolition of present censorship provisions:

Definitely [the censorship legislation should go] ... . As you will see

from the Gazette every week, little fiction is banned. So the government

isn’t taking any notice of writers ... . But the fact is that the laws are

there. I hope we in COSAW and the cultural sections of the ANC and

the other liberation movements will be alert to this because, who knows,

it just may be that the laws will be left on the statute book And there

they will be, just waiting to be used in a new South Africa,™
A case for censorship of racist speech could be made if such censorship mq, in fz
climinate the effects of racist attitudes. However, the evil manifested in Ta
speech is not the sight. or sound of the words themselves but the racist attitu
which underlie them. It is highly doubtful whether censorship is an (?fﬁment W
of curbing and preventing racial hatred. The problem lies in racist _attl_tudes, no
their free communication. I have yet to see a suryey which convincingly pro
that racist attitudes can be reduced by censorship, B

Denise Meyerson writes on the subject of intolerance and prohibition of ra
views:

Finally, there is Marcuse’s argument for intolerance, namely that toler-

ance of that which is evil serves the cause of oppression. ... Marcuse’s

view ... overlooks the costs of intolerance. First, to drive an evil _view

underground can actually increase its strength; whereas 10 debate it out

in the open is more likely to bring home its abhorrent nature. It is

precisely those on the left, who, after all, believe there is a truth about

the awfulness of racism, who should be optimistic about the power of

debate and argument to demonstrate that truth, They came 10 their views

60 Weekend Mail sopplement, 22 February 1991,

61 This is based on the assumption of a democratic society; in non-pluralist countries where the
massive govemnment propaganda in favour of racism, as was the case in Nazi-Germany and has
the case in South Africa, this of course will have the effect of promeling racist views. In this
however, the propaganda as such is not the root of the problem, but tather the undemocratic n
of the governmnent as a whole; the success of the racist propaganda is then merely a sympiom

government structure, which allows for only one view to be presented.



by reason, and since they do not believe themselves to be intellectually

superior, should trust in reason rather than the police force as the better

weapon against falsehood. Secondly, it is only 100 easy for censorship

laws to be put to different uses from those originally intended and if we

are happy for them to be deployed in one way, we make it much easier

for them to be deployed in other, more frightening, ways later, And a

final consideration here is that, to the extent that racial animosities will

continue to plague us, it is better to let them be played out at the level

of words rather than to bottle them up, thereby not only increasing their

virulence, but also making more likely a more dangerous kind of

discharge. Forced, as we are, to weigh up evils here, we glould therefore

conclude that tolerance is more beneficial than costly,
Racist or non-racist publications may incite violence, and provisions to restrict such
publication and prosecute the authors can rightfully form part of a state’s legisla-
tion. Thus, a commitment to free expression does not preclude a government from
combatting racial hostility and violence within narowly applied. time, place and
manner restrictions. Blanket prohibitions on racist speech would, however, almost
inevitably be over-inclusive and act as a restraint on political dialogue. Conse-
quently, there seems little justification for formulating pre-emptive censorship
restrictions exclusively aimed at allegedly tacist publications.

If, however, a decision is made to adopt provisions similar to those in the
Publications Act, it is crucial that an explicit public interest defence be incorporated
in order to exempt legitimate political expressions and media coverage of
race-related issues, and thus secure the free flow of information and ideas. A public
interest defence would protect the airing or reporting of legitimate political views,
however deplorable or offensive such views might appear to be to some members
of society. A public interest defence protecting the expression of legitimate political
views would not, however, apply to the advocacy of violence, racial or otherwise.
The risk of restricting legitimate political debate thus would be substantially
reduced.

Conclusion

The above discussion raises four points which cast serious doubt on whether
continued censorship of allegedly racist publications will well serve a post-apart-
heid South Africa aiming to eliminate racist attitudes.

First, it has been shown how unequally the provisions in the Publications Act
have been applied in the past, despite their apparently race-neutral wording and
despite Professor van Rooyen’s struggle to develop a jurisprudence of "reasonable
censorship”, recognizing freedom of expression as a fundamental right.

Second, itis argued that there is an inherent risk of similar abuse and unequal
application of the provisions in the future, due to the difficulty of drafting narrow
provisions and of drawing the line between acceptable and unacceptable ex-
pression, ' '

Third, it is contended that provisions which regulate racist speech would
inevitably restrict political dialogue. This is especially true in the South African

62 6 5.AJHR. 397 (1990),

context, where race-related issues overlap so substantially with political issues in
gencral.

Lastly, there is no proof that censorship does, in fact, prevent the spread of
racist attitudes. Adolf Hitler was banned in 1925 by the Government of Bavaria,
but this did not prevent him from pursuing his anti-Semitic objectives.

These points refute the argument that non-regulation of racist speech provides
aplatform for racists. A primary concern should not be the racist’s individual rights
and freedoms but, rather, to try to find the best way o secure a basis for democratic
development. The reality of racism must be approached in a constructive way rather
than by merely imposing rigid censorship in the unsupported belief that it can cure
the effect of racist attitudes.

On this basis it is a malter of concern to note that the ANC’s draft Bill of
Rights, although guaranteeing the right to freedom of expression and infonnationj
includes a wide-ranging provision allowing the siate to restrict racist speech.
Although this provision, in seeking to combat racial discrimination, pursues
legitimate aim, it leaves great room for abuse and could permit the censorship of
any publications which could be considered insulting to aracial or areligious group.

In conclusion, I quote the words of John De J. Pemberton:

Just as Clemenceau advises that war is too important to leave to the

generals, 50 decisions may start from the belief that race tensions are

too serious to leave to law enforcement officers. Despite the enormous

risks inherent in uninhibited speech about racial, ethnic and religious

groups, the rigks inherent in suppressing such speech are ultimately

much greater,

63 Article 4 and Anticle 14 of the draft ANC Bill of Rights.

64 ] Pemberton, "Can the I.aw Provide a Remedy for Race Defamation in the United States?", 14 N.Y.L,
Forum 48 {1968),



Chapter 26
INCITEMENT TO INTER-ETHNIC HATRED IN SRI LANKA
Sunila Abeyesekera and Kenneth L Cain

INTRODUCTION

The theoretical parameters of the debate over freedom of expression generally, and

"hate speech” specifically, are familiar, and indeed have formed an important.

chapter in the jurisprudence of liberalism. Analysis is traditionally bounded on the
one hand by the notion that liberty is best guaranteed when society is exposed to a
diversity of competing ideas, and that restraint of free expression deprives a free
body politic of the debate that is, ultimately, its life’s blood. On the other hand,
society is obligated to ensure its own survival and free expression must, at the
margins, be curtailed to ensure social order; in its classic formulation, liberty must
concede to restraints in order to protect the very freedom guaranteed,

The challenge, of course, is to draw the line - to define the threshold at which
the fundamental freedom must be compromised, on the one hand, by society’s
interest in order and stability and, on the other, by the rights of individuals,
especially those who belong to a disfavoured minority, to be physically secure and
free from intimidation and harassment. Specifically, when do words exit the
category of expression and enter the restricted category of, for example, incitement?
There is no dearth of learned attempts to articulate just such a threshold. Justice
Holmes’ formulation is one of the most frequently quoted:

The question in every case is whether the words used are used in such

circumstances and are of such a nature as to create a clear and present

danger that they will bring about the substantive evils that Congress has
artight o prevent.

THE CONTEXT OF THE DEBATE IN SRI LANKA
Limitations on Expression in the Interest of Public Order

In a society such as Sri Lanka the context of this dilemma, often quite literally a
question of life and death, is of a substantially different character than the context
of stability and security which produced the classic Anglo-American formulations,
Indeed, as Lord Sumner himself understood:

The words, as well as the acts, which tend to endanger society differ

from time to time [and, we would add, from place to place] in proportion

as society is stable or insecure in fact, or is belicved by its members to

be open to assault.
In the unstable, violent and repressive context of Sri Lankan society, the question
is profound and its appropriate resolution crucial to Sri Lanka’s future. Freedom of
expression is meaningless unless it includes the freedom to challenge and indeed
to provoke. The right merely to agree and to conform is an empty freedom.
However, it is just such challenges and provocations that in a divided society, not

1 Schenckv. United States, 249 U.S. 47, 52 (19 19},
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unreasonably, can and will be perceived as a direct threat to a tenuous public orde:
Inherent in the notion of public order in the Sri Lankan scenario of virtual ethni
civil war (between the majority Sinhalese government forces and militant mi{lodt
Tamils, generally limited to the north and east of the country) is the suppression ¢
militant minority aspirations, which are seen by the majority most emphatically 2
an assault on that very "public order”, Furthermore, Sri Lanka has only recentl
overcome a bloody Maoist insurgency in the South, led by an organization, the JV.
(anatha Vimukthi Peramuna), whose rights to political participation and freedor
of expression had previously been proscribed by the government. .

In this scenario, the government claims that suppression of the mlhtal.".
expression of minority aspirations is necessary for the preservation of "publi
order”. The security forces of the Sinhala-dominated state engage in a_m1htaxj
campaign against the Tamil militant group, the Liberation Tigers of Tamit Eelan
(LTTE); the state must justify the war effort while purporting to seek a pqhuca
and democratic solution to the conflict. Opposition political groups and parties ar
vociferously critical of the state, alleging that it is granting concessions to the Tarm
people; the birth of several Sinhala rights organizations in the past months is bu
one manifestation of this trend, The minority communities, Tamil and Muslin
direct their energies to the creation of groups and organizations that will protec
and preserve their identity, which they see as beimg under attack by both the stat
and non-state entities,

Thus, in the context of Sri Lanka’s ethnic and social divisions, the right t
dissent, the most fundamental democratic right, is as precious as it is under attack

The Need to Safeguard the Rights of Vulnerable Minorities

A second, even more complex and volatile tension exists between the need.t(
guarantee freedom of expression and the need to safeguard the interests of minorit;
ethnic and religious communities. It is of crucial importance to understand th
manner in which this tension has been "resolved” in Sri Lanka: on the one ham_i
the state enjoys unfettered discretion to restrict expression which it determines i
likely to inflame inter-ethnic tensions or violence; on the other hand, the govern
ment selectively invokes free expression values in order to justify its tolerance o
provocative and unambiguously racist speech by militantly chauvinistic element
among the Sinhalese majority. )

In the past fifteen years, we have witnessed the polarization of the Sri Lankgx
community on ethnic and religious lines. Given the militarization of the ethnis
conflict into a virtual civil war in the past seven years, the question of freedo_m 0
expression, and the safety of vulnerable minorities, has become a crucial variabl
in the complex, contemporary, political constellation. The growing hostility be
tween different ethnic and religious groups living on the island has led to justifiabl
fears that unrestricted freedom of expression of the majority is enabling chauvinist.
and those who would incite armed conflict to disseminate propaganda that negate:
the principles of pluralism and directly threatens several minority communities,

Incitement of Hatred Against Minotities

The above themes are illustrated by the hostile tone of press reports in the leadin;
dailies that surfaced in February 1992, primarily in response o proposalsfqr :
resolution of the conflict put forward by Mr § Thondaman, a senior Cabine
Minister in the present government and a trade union leader among the Tami



workers in the plantation sector. Responses to the proposals were couched in
language that was hostile not only to Mr Thondaman as an individual (and as a
Tamil) bot also to the Tamil community in general. Statements of a Sinhala-Budd-
hist exclusivist nature triggered fears that an escalation of anti-Tamil sentiments
could destroy not only all prospects for peace or devolution of power but, as has
happened in the past, could threaten the very physical safety of Tamils throughout
the country. Press reports of the various responses to the Thondaman proposals
tended to portray the ethnic conflict as a military struggle between the state and the
LTTE which could only be resolved militarily, rather than as a manifestation of
justifiable demands of the Tamil minority for equal rights. Those who hold such
views are engaged in an ongoing campaign of vilification of groups and organiza-
tions, both local and foreign, that are supportive of a peace process which includes
a ceasefire, negotiations and devolution of power to the minority communities,

For example, a headline in the Sinhala daily newspaper, Divayina, which is
probably the largest circulation daily in the country, said on 25 February of this
year, "The only solution to the question of Tamil extremism is wdr,” The next day
Divayina published an article which included this analysis: "What we have in the
north and cast today is a Tamil racist uprising. It uses terrorist tactics. Their
demands are racist and anti-Sinhala,” In a frontal assault on pluralism, the Divayina
of 20 February headlined a report on a public meeting thus: "It is a grave error to
identify this country which has a Buddhist heritage as multi-religious or multi-ethnic."

These examples of the Sinhala press advocating war as the only possible
means of resolving the ethnic conflict and promoting the idea of Sinhala-Buddhist
exclusivity illustrate the complexities of developing an appropriate threshold of
restraint on hate speech, These widely disseminated views must be understood in
the context of war in the north and east and the profound vulnerability of minorities
in the rest of the country,

Government Selectivity in Enforcing Anti-Incitement Laws

The rights of all Sri Lankans, but most acutely of minorities, are constantly under
attack on the grounds of "security” and "national interest", often motivated by logic
exemplified by the above quoted passages of Divayina. Clearly, a convincing case
could be made for the theoretical justification of restricting speech that incites racial
animosity, such as that which appears almost daily in the mainstream Sinhala press.
In practice, however, the state uses its restrictive powers selectively, and majority
prejudices are widely disseminated, while minority expression is dramatically
restricted, particularly under the guise of "national security” emergency legislation,
Therefore, any theoretical justification for restraint of racist speech immediately
losesits force in the face of the practical realities of utter and profound lack of good
faith on the part of the government in enforcing the anti-censorship laws. The Sri
Lankan govemment’s unwillingness to undertake to protect all of its citizens, the
tragedy of our society, on the one hand undermines legitimate principles of
restrictions on hate-speech, and on the other hand permits majority-inspired ingite-
ment to be widely disseminated.

THE LAW AND ITS APPLICATION

Article 14(1){(a) of the Fundamental Rights chapter of the Sri Lankan Constitution
provides: "Every citizen is entitled to the freedom of speech including publication."

Article 15(2) of the same chapter, however, broadly empowers the government to
apply limits on the exercise of this freedom:

The exercise and operation of the Fundamental Right declared and

recognized by Article 14(1)(a) shall be subject to such restrictions as

may be prescribed by law in the interest of racial and religious harmony

or in relation to ... incitement to an offence.

The restrictions set forth in Article 15(2) are broader than those permitted by the
ICCPR which states that fundamental rights may be restricted only if necessary to
promote specific interests which are enumerated very clearly in the Covenant.
Indeed, as the Sri Lankan Supreme Court stated in 1982:

the operation and exercise of the right to freedom of speech are made

subject to restrictions of law not qualified by any test of reasonableness.

Neither the validity nor the reasonableness of the law imposing restric-

tions is open to question.

A number of Emergency Regulations have been issued under the broad authority
conferred by Article 15(2). For example, Article 14(1) of the Emergency Regula-
tions prohibits publication of any material which, in the view of a "compeient
authority”,

would or might be prejudicial to the interests of national security or the

preservation of public order or the maintenance of supplies and services

essential o the life of the community or of matiers inciting or encour-
aging persons to mutiny, riot or civil commotion or to commit breach

of any law.

Section 120 of the Sri Lankan Penal Code provides as follows: ‘

Whoever by words, either spoken or intended to be read ... excites or

attempts to excite feelings of disaffection to the President or to the

Government of the Republic, or excites or attempts to excite hatred to

or contempt of the administration of justice ... or attempts to raise

discontent or disaffection amongst the people of Sri Lanka, or to

promote feelings of ill will and hostility between different classes of

such people, shall be punished with simple imprisonment which may

extend to two years. _
Emergency Regulation 26 expands the already restrictive language of Section 120
and broadens the scope of criminalized speech to the point that, in effect, dissent
is outlawed. These comprehensive and draconian regulations are supplemented by
a catch-all provision, 26(g), the overbreadth of which speaks for itself:

Any [expression is an offence if the competent authoritics determine

that it] excites or attempts to excite or incite the inhabitants of Sri Lanka

or any section, class or group of them to do or omit to do any act or

thing which constitutes a breach of any Emergency Regulation,
Furthermore, Regulation 26 intensifies the penalty for an offence to “rigorous
imprisonment which shall not extend to more than 20 years." :

Emergency Regulations have been in effect virtually continuously for 20
years, during which time the edifice of Sri Lankan civil liberties has crumbled
before the ubiquitous powers of the "competent authorities”. The Supreme Court
has conspired in this tragic degeneration.

2 Malalgoda v. Attorney General, (1982) 2 SLR 777,



In the case of Visvalingam v. Liyanage, the competent authority, acting under i

the powers of the Emergency Regulations, ordered the closure of a Tamil news-
paper, the Saturday Review, which had carried stories highlighting alleged brutality
by the Sri Lankan police and army. The competent authority argued that the closure
was reasonable because:
The Saturday Review is blatantly communalistic and constantly high-
lighted grievances and injustices committed against the Tamil com-
munity which were capable of arousing communal feelin gs among this
community and encouraged conduct prejudicial to the maintenance of
public order and security,
The govemment’srationale for closing the newspaper illustrates the extent to which
dissent has been restricted in Sri Lanka. If highlighting grievances and injustices is
a cause for closing a newspaper, it is difficult to imagine what meaningful form of
dissenting speech would fall outside the reach of the competent authority. In
upholding the constitutionality of the Saturday Review’s closure, Judge Soza wrote:
[A]t times when ethnic hatreds are mounting,,curbs are necessary. At
times of grave national emergency headline exposure of Army and
Police atrocities will not help the cause of peace and public security. /t
can cause deep resentment, fan passion, provoke defiance. It can set off
a chain reaction of violence, and violence begets violence. It happened
before our very eyes. (Emphasis added.) ,
These very words, though justifying restriction of free speech, in fact well state the
process by which tension is heightened when a basic speech right, such as publish-
ing an opposition newspaper, is restricted. Anger and frustration are surely better
expressed on the pages of a newsweekly than on the streets or in the Jungle,

THE DILEMMA

In theory, the notion of providing substantial restrictions on the recognized right of
free speech is not necessarily pernicious. In a volatile saciety, in which vulnerable
minorities can and have been brutalized by zealous opponents, a policy of vigilant
regulation of hate speech is not, prima facie, meritless, In more stable democracies,
laws and practices which allow unrestricted freedom of expression involve far
lesser risks of creating an environment in which violence is likely to erupt suddenly,
In this sense, a stable democracy can "afford” a highly expansive int%rpretation of
the freedom, such as that propounded in this volume by the ACLU,” because the
threat that violence will ignite is in fact quite low. In contrast, it is clear that in Sri
Lanka hate speech does indeed pose a substantial risk of instigating very real and
very bloody upheaval.

However, while broad powers to restrict frecdoms, such as those provided by
Article 15(2), may be theoretically justifiable, in practice, in the case of Sri Lanka,
these powers ultimately defeat the stated purpose of protecting public order, Overly
broad censorship of dissenting, provocative, challenging and even hate-filled
expression in fact merely inflames the very passions and hatreds which sought a
non-violent outlet in the censored speech,

In other words, granting unfeitered discretion to the authorities to promote
"harmony" is ultimately more destabilizing than the hate speech itself, Inevitably,

3 Seethe ACLU’s policy statement in Part IV and also the chapter by Nadine Strossen in Part IT1,
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the very freedom to dissent will be prohibited and, in an unstable and violent
society, censorship of dissent will only beget more instability and violence. It is
axiomatic in our jurisprudence that freedom of speech does not extend to the right
to yell "fire" in a crowded theatre and thereby instigate a panic. But what if the
authorities distort that unassailably legitimate limitation to prevent, for example, a
whole class of suspected "potential instigators” from entering the theatre at all? In
the name of promoting calm inside the theatre, have not the authorities guarantced
upheaval on the street outside?

QUR POSITION

Our position is not an abstract, civil libertarian view:; indeed we recognize the
theoretical justification for restraints on hate speech in a tense and violent socicty
where members of a minority group are in constant danger of physical attack and
deprivation of other rights. However, we have found that regulation of speech, in
the unfettered hands of the "compeient authority”, particularly when empowered
by sweeping Emergency Regulations and motivated by a majority bias, ultimately
defeats the stated regulatory purpose of protecting public order. In these circum-

- stances, therefore, we believe that only hate speech which clearly incites to

imminent illegal action can justifiably be restricted. Dissent and indeed hate will
eventually be expressed; sadly, in Sri Lanka, we have witnessed far too much
evidence that censoring hate from public discourse only banishes it to more deadly
fora,

We therefore would define these two categories of specch as "incitement”
and thus as forms of discourse to be prohibited: (1) advocacy of group hatred
calculaied or likely to result in violence against a minority group or calculated or
likely to result in an escalation of the threat of violence; and (2) advocacy of a
solution to the ethnic problem which includes the destruction or elimination in any
form or manner of the distinct identity of a minority group.

It is incumbent upon the legislature to ensure that the above forms of
expression, and only the above or similarly described forms of expression, are
prohibited. Prohibition of such speech is necessary to ensure that basic protections
are extended to all citizens.

CONCLUSION

Sri Lanka has a long history of violence directed at minorities. In an unhappy,
recurring cycle, minority demands for the realization of aspirations such as lan-
guage parity, federalism, constitutional recognition and a secular state have been
received with rage and violence from belligerent elements within the majority. The
majority characterizes these outbursts, which punctuate post-independence Sri
Lankan history, as natural and understandable, if lamentable responses (o "provo-
cative” minority aspirations. The minorities’ demands for protection and recogni-
tion as distinct entitics are denounced, in the rhetoric of the rejectionist clement
within the majority, as an offence to the majority and indeed an affront calculated
to inflame communal passions, This rhetoric not only rationalizes and excuses mob
violence but, even more insidiously, it attributes the blame to the victims.

Thus, members of the minority perceive the state’s failure to restrict speech
which incites hatred against them as adenial by the state of the minority’s legitimate
group rights. That is, legislative inaction, in these circumstances, symbolizes the
state’s unwillingness to protect the minority’s most basic rights to physical safety



and, a fortiori, the utter denial of more abstract collective identity rights. Legislative
inaction in restricting speech which incites the mob, or indeed which merely implies
that the mob is at liberty to form and to take action, tragically, can be and has been
a death sentence for vulnerable minarities.

Achicving the balance, the tension of which has been manifest throughout
this discussion, between protecting the victims of hate speech and permitting a
legitimate forum for dissent and the expression of grievances is the profoundly
difficult challenge which confronts all human rights activists committed both 1o
equality rights and to the right to freedom of expression.

Chapter 27

THE UNITED KINGDOM'S COMPLIANCE WITH ARTICLE 4 OF THE
INTERNATIONAL CONVENTION ON THE ELIMINATION OF ALL
FORMS OF RACIAL DISCRIMINATION

Joanna Oyediran
INTRODUCTION

The United Kingdom has a number of laws which place restrictions on racis
speech. As a signatory to the International Convention on the Elimination of Al
Forms of Racial Discrimination (CERD Convention) the UK is, according ic
Article 4, under an obligation to enact such legislation. This paper aims firstly &
discuss the extent of British compliance with Article 4, and secondly to assess
whether the British government has arrived at an appropriate balance between the
need (o act against racism and the protection of other interests, such as freedom of
expression and freedom of association.

The British government ratified the CERD Convention in 1969, It has since
submitied 11 reports describing how it has implemented the Convention to the
Committee on the Elimination of Racial Discrimination (CERD). The Committes
is composed of 18 experts charged with monitoring compliance with the Conven-
tion. Over the years many members of CERD have criticized the UK and claimed
that it has failed to implement Article 4 fully.

The UK’s position on legislation to restrict racist speech and organizations
stands half-way between that of the United Siates and that of the rest of Europe.
The traditional US position, with its strong commitment io freedom of speech, only
regards restrictions in this area as legitimate if they guard against a likely breach
of the peace, while British law will restrict racist speech if it is likely to stir upracial
hatred on the grounds that racial hatred can, in the long term, lead to a breakdown
in public order. But, in contrast to France, Italy and Austria, the UK does not go s¢
far as to criminalize the expression of views which "merely" insult or vilify racial
groups, except in certain very limited contexts. The UK’s policy aims to protect
the rights of everyone to express opinions, no matter how repugnant they may be,
as long as they do not lead to violence, The proscription of racist organizations,
required by Article 4(b) of CERD, has never seriously been on the British govermn-
ment’s agenda, .

GOVERNMENT ACTION IN PROSCRIBING RACIST SPEECH

The seriousness of verbal attacks on racial and ethnic minorities has in fact been
recognized by the common law for centuries, However, its main concern has not

- been the direct impact of such attacks upon members of minority groups, but the

possibility that such attacks would provoke disorder. The prevention of disorder
has remained the predominant justification for legal restrictions on racist speech
up to the present day.

The common law offence of seditious libel regarded such speech as a threat
to the security of the state, penalizing "an intention ... to raise discontent or
disaffection among Her Majesty’s subjects, or to promote feelings of ill-will and
hostility between different classes of such subjects".! However it was generally
accepted that an intent to incite violence had to be proved in order to secure a



conviction. In 1947 a man who published a newspaper article attacking British Jews
and suggesting that violence might be necessary to make them feel responsible
towards the country in which they lived, was acquitted of seditious tibel, presum-
ably because the jury found no intent to provoke violence.” Other common law
offences, such as public mischief and criminal libel, have not proved particularly
satisfactory in prompting action against racist speech.” Nor does the civil law make
it possible for members of an ethnic or racial group to sue for libel as a group.

Section 5 of the Public Order Act 1936 (now Section 4 of the Public Order
Act 1986), enacted in part in response to the activities of the British Union of
Fascists, marks the first parliamentary attempt to deal with racist speech. It makes
the use of threalening, abusive or insulting words or behaviour with intent o
provoke a breach of the peace or whereby a breach of the peace is likely to be
occasioned a criminal offence.” Conviction for this offence may be punished by a
fine of up to UK£2,000 (US$3,600) or by imprisonment for up to six months. In
1963 this provision was used to prosecute Colin Jordan for an anti-Semitic speech
at a public meeting which was followed by violence.” He appealed against convic-
tion arguing that his speech would not have received a violent reaction from a
reasonable audience and that only a reaction from this type of audience should be
the test for the likelihood of causing a breach of peace. His appeal was rejected and
his conviction upheld, the Divisional Court pronouncing that Jordan must take his
audience as he found them, reasonable or not. But Section 5 could not be used
against speech unlikely to cause an immediate breach of the peace. And, since it
was directed against any type of speech threatening the peace, it did not condemn
racist speech per se,

Incitement to Racial Hatred

England, Scotland and Wales. The first piece of legislation which tried to tackle
the problem of racist speech in particular was Section 6 of the Race Relations Act
1965, which made "incitement to racial hatred” illegal if the accused intended to
incite racial hatred, if the language used was threatening, abusive or insulting and
if the language used was actually likely to stir up racial hatred, The provision was
s0 hedged with restrictions, in deference to freedom of speech, that Lord Scarman
described itas "an embarrassment to the police" in his report on the Red Lion Squar
Disorders, which grew out of confrontations between racist and anti-racist groups.
In several cases, it had proved difficult for the prosecution to demonstrate beyond
reasonable doubt that the accused intended to incite racial hatred.

1 JF Stephen, Digest of Crimiral Law (1883), Art. 93.

2 R.v.Caunt (1947) Times, 18 November, C Cr Ct (Crown Criminal C‘oung. Reference 10 law reports
in The Times or The Independent indicates that no report has been igested in the official or
commercially produced law reports.

3 PMLeopold, "Incitement to Hatred - The History of a Controversial Criminal Offence,” Public Law
389, 391 (1982).

Knuppfer v. London Express Newspaper Lid. [1944] AC 116.
Leopold, supra note 3, at 392.

Jordan v, Burgoyne [1963] 2 QB 744.

Cmnd. 5919, para. 125,
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In 1976 a revised offence was inserted as Section 5A into the Public Or
Act 1936 by Section 70 of the new Race Relations Act, reaffirming the iraditio
British view that the problem of racist speech is primarily one of public arc
Section 70 abolished the requirement to prove intent to incite racial hatred. Inst
it became sufficient for the prosecution to show that racial hatred was likely to
stirred up in all the circumstances.

Following the overhaul of the Public Order Act in 1986, the offence
incitement to racial hatred was again reformed. Part ITI of the new Act created t
separate crimes of incitement to racial hatred, one by using written material and
other by using words or behaviour. A new offence of possession of racis
inflammatory material was introduced in order to bring within the reach of the 1
those who produced racist publications but did not actually distribute them, 7
law was extended to cover recordings, and broadcastin g and cable authorities, w
the exception of the BBC and IBA. For the first time an arrest power was giver
the police. Section 164 of the Broadcasting Act 1990 removed the exemptions
the BBC and the IBA. Conviction on indictment (in the Crown Court) is punisha
by a maximum of two years’ imprisonment or an unlimited fine or both, Summ:
conviction (in a magistrates’ court) can be punished by up to six months’ impris
ment or a fine of up to £2,000 ($3,600).

Despite this history of reform many of the weaknesses of the 1965 law s
remain. "Hatred" is an extremely vague word to be included in legislation s
suggests a very high level of emotion. Moreover, it is difficult to prove that hatr
is likely to be stirred up. Its inclusion in the legislation has had unintend
consequences. In 1978 two men were prosecuted for making grossly offensi
speeches in which they referred 1o black people as "wogs”, "coons”, "niggers" a
"black bastards".” They argued in their defence that sympathy rather than hat
was likely to be stirred up, so insulting were the speeches made. The Jjury acquitt
them, The alternative requirement of intent to incite racial hatred may not solve
problem either. A defendant would still be free to argue that racist comments we
said as a joke rather than with intent to encourage hatred.

The requirement that the Janguage used be threatening, abusive and insulti
is also problematic since it effectively excludes from the ambit of the law statemer
phrased in moderate language. Members of the Racial Preservation Society we
prosecuted for publishing articles in their journal Southern News which argued
favour of the racial superiority of white people, the repatriation of black people a
the dangers of miscegenation,™ They were acquitted, probably because the ju
did not find the tone of the articles to be threatening, abusive or insulting.

The prosecution now must show either that an intent to incite racial hate
existed or that it was likely to be stired up. The former test has been reinstated
order to secure convictions against those who communicate their opinions
anti-racist organizations and other people unlikely to be stirred to racial hatred
to people who already hold such opinions.'' However, this alternative r
quirement does not plug the legal loophole since the defendant may be able

8 Eg., R.v. Hancock (1968) Times, 29 March, C Cr Ct.
9 R.v.Read (1978) Times, 7 January, CCr CL

10 R. v. Hancock, (1969) Times, 20 March, C Cr (3,

11 P Thomton, Public Order Law (1987), 64.



argue successfully that he lacked such an intent, by arguing, for example, that he
only intended to intimidate members of an anti-racist organization,

Prosecution may still be brought only with the consent of the Attorney-
General, one justification for this being that the law should only "deal with the
major malefactor and not with the tiny unimportant man who uses offensive
1ang11ag<:."12 The role of the Attorney-General has also been explained as serving
to ensure that there are no prosecutions which would violate the right to freedom
of expression, ~ However, this requirement raises the unsatisfactory possibility of
decisions to prosecute being subject to political influence.™ Ideally the question of
a possible infringement of the right to freedom of expression should be considered
by a court of law rather than a political officer like the Attorney-General, Of course,
a British court would have no power to strike down a conviction which violated
freedom of expression. Once again, the inadequacies of a legal system which lacks
a charter of enforceable rights are exposed.

Few prosecutions for incitement to racial hatred have been brought: since
1986 there have been only 18 prosecutions in England and Wales for incitement to
racial hatred, according to the Special Casework Division of the Crown Prosecution
Service. From the beginning of 1986 to the end of 1990 the Commission for Racial
Equality received 494 complaints about printed material alone and recommended
prosecution in 55 cases,”™ There is a large discrepancy between the number of
legitimate complaints made and prosecutions brought, suggesting that the law is
not being properly enforced. If it is not, Part 111 of the Public Order Act cannot be
expected to have the necessary deterrent effect. In 1990 the Home Affairs Com-
mittee of the House of Commons, in its report on racial violence and harassment
in the UK, pronounced itself dissatisfied with the British government’s explana-
tions for the small number of prosecutions under Part ITf and with its attempts 10
monitor how the legislation has worked.'®

Normally the Attorney-General receives the criticism for failing to enforce
the law, However, it is not only the Attorney-General who presents an institutional
hurdle to the prosecution of a case of incitement to racial hatred. A complaint to
the Atiomey-General will be referred to the relevant local police station, That
station may or may not be willing to investigate a complaint, depending upon many
factors, such as financial resources and level of commitment to good race relations.
If sufficient evidence is found the police may then refer the case to the Crown
Prosecution Service (CPS) which will decide whether to prosecute. The CPS is said
to be interested in prosecuting for incitement to racial hatred only if there is an 80
per cent chance of success. In contrast, in most criminal cases the CPS will proceed
with a prosecution if there is only a 50 per cent chance of a conviction. If the CPS
agrees 1o prosecute it will seek the consent of the Attormey-General. Given their

12 D G T Williams, "Racial Incitement and Public Order,"” Criminal Law Review 320, 325 (1966).
13 P Gordon, Incitement to Racial Hatred (London: The Runnymede Trust, 1982}, 18.

14 W IWolffe, "Values in Conflict: Incitement to Racial Hatred and the Public Order Act 1986," Public
Law 85, 91 (1987).

15 'Pg'%ss_illlgglanation is contained in the Annual Reports of the Commission for Racial Equality from

16 House of Commons Select Committee on Home Affairs, First Report of the Home Affairs Committee
Session 1989.1990 - Racial Attacks and Harassment (London: f990), para. 32,
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infiuential role in dealing with race hatred cases, the police and the CPS must share
some of the blame with the Attorney-General for failure to enforce the law proper.ly

Of the 18 prosecutions brought in England and Wales since 1986, accordin,
to the Special Casework Division of the Crown Prosecution Servi‘ce, 16 resulted i
convictions. The majority of pcnaltile_ls imposed were non-custodial.

Bound over to keep the peace 2
Conditional discharge 2
Fine of £100 (US$180) 1
Fine of £400 (US$720) 6
Nine months suspended jail sentence 1
Eight months jail sentence, of which

six months suspended 1
Two months jail sentence 1
One year jail sentence 2

Given the lack of detail concerning most of these cases, the fact that sentencin
policy, especially in magistrates’ courts, is greatly influenced by local factors, ar
the small number of prosecutions, it is not possible to detect any trends on the bas
of these punishments. ‘ '

Despite the reforms of 1986, the offence of incitement to racial hatred remail
a weak and ineffective provision. Proposals for a new, broader offence of.exposu
members of racial minorities to hatred, ridicule or contempt, the suggestion of &
Commission for Racial Equality, or for extending the offence so as to make Ll
advocacy of discrimination and repatriation illegal, the suggestion of Ealir
Community Relations Council, were rejecied in the Green Paper on'the Pub
Order Act 1936 on the grounds that such legislation would criminalize the e
pression of opinions regardless of the manner or circumstances in which they we
expressed, an unaccepiable proposal in a demaocratic society.

Northern Ireland. It should be noted that the legislation on incitement to hatr
which applies in Northern Ireland is somewhat broader. It is an offence to "arou
fear" as well as to stir up hatred, according to the Northern Ireland (Public Ord
Order 1987. It is an offence under the Order to stir up hatred or arouse fear_agmr
religious groups as well as against racial groups. Since the original legislation w
adopted in 1970, there has been only one %osecution, for incitement to_rehglo
hatred, and this resulted in an acquittal.”” This seems remarkable given tl
Northern Ireland witnesses far more sectarian conflict than any other part of
UK.

ind- involves th t of a sum of money as a surety that the defendant will keep

A b‘l:lé' P? riarl;dlf::v(:a: g:n bi, E?ggﬁgd without the comm?ssion of a subsequent offence, if the defen

?aei?s 1o keep the peace during a specified period. He may then have his surety forfeited anc
re-sentenced for his original offence.

18 Review ’«’9{ the Public Order Act 1936 and Related Legislation (London: HMSO, 1980), para. 109
Cmnd, 7891,

19 See B Hadfield, "The Prevention of Incitement to Religious Hatred -" An Article of Faith,'
Northern Ireland Legal Quarterly 231-249 (1984).
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Section 3 of the Football (Offences) Act 1991

Section 3 of the Football (Offences) Act 1991 makes it a crime to take part in
“chanting of an indecent or racialist nature” at a designated football match. Racist
speech in this context means "matter which is threatening, abusive or insulting to
a person by reason of his colour, race, nationality (including citizenship) or ethnic
or national origins". Conviction under Section 3 can result in a fine of up to £400
(US$720). This new offence was justified by the government on the grounds that
indecent and racialist chanting in the noisy, and volatile atmosphere of a football
match was a potential risk to public order.”” Section 3 is mare narrowly defined
than Section 5 of the Public Order Act 1986: it covers only indecent and racialist
speech. However, there is no need to prove that the chanting was likely to canse
harassment, alarm or distress,

The first case under Section 3 was against Paul Phillip, a football supporter
whom the police had seen making monkey noises and singing racist songs. The
magistrates’ court ruled that the prosecution had failed to prove a constituent
clement of the offence - that Philip had been "chanting", defined by the magistrates
as "repeated uttering of words or sentences in concert with at least one other
person”. The prosecution had offered no evidence that other people had been acting
in concert with Phillip, and therefore the charge was dismissed.?!

Public Order as a Justification for Laws Against Racist Speech

Part I of the Public Order Act and Section 3 of the Football (Offences) Act, as
noted above, have been justified on the ground that they are necessary to maintain
public order. One commentator has made a sound argl.%lent that the wording of the
legislation in Part I1 is inconsistent with such an aim.“* He points, for example, to
the criminalization of speeches made with intent to incite racial hatred, regardless
of whether they could possibly have that effect, as unjustifiable in terms of public
order. He does not seek the complete dismantling of the legistation, but thinks there
are better justifications that could be made for it, such as the need to stop the creation
of an atmosphere conducive to racially motivated violence,

It might be asked why protection of public order has traditionally been such
a central justification for British legislation which restricts racist speech. First,
fighting between groups can undermine the authority of the state. It is no accident
that the offence of sedition was passed down to us from a more autocratic age.
Sedition deals only incidentally with the impact of group hatred on individuals and
communities; its main concern is the threat that disharmony causes to public order
and state security. The provisions on incitement to racial hatred similarly do not
recognize the pain and suffering endured by members of ethnic minorities as worthy
of legislative action. Thornton speculates that offensive words and behaviour by
white people directed at black people would only constitute an offence under the
1986 Act if they were likely to stir up racial hatred amongst other white bystanders.23

20 Hansard, Vol 189, col 732, 19 April 1991.
21 Times, 2 December 1991.

22 Wolife, supra note 14, at 94-95,

23 Thomton, supra note 11, at 62-63.
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Second, maintenance of public order is in the interests of all elements of
socicty, a more palatable justification to many people for restricting rights than
protection of a perhaps unpopular minority. Troyna has criticized the British media
for emphasizing and condemning %‘1416 violence of the National Front rather than the
racist policies which it advocates.” The same criticism could be levelled at British
legislation, the main concern of which is the maintenance of public order; it has the
wrong emphasis, the politically easy emphasis. Until very recently the law ignored
the harassment endured by black people who were targets of racist speech, which
existed regardless of the presence of white people.

Drafters and backers of anti-incitement legislation assumed that white people
form the main target audience of the racists and fascists. However there is a great
deal of evidence to snggest that racistg and fascists are at least as interested in
targeting members of ethnic minorities,” Racist speech and literature is employed
as a form of intimidation. It can be a form of racial harassment, an abuse of the right
to freedom of expression with the aim of intimidating and restricting target groups
in the enjoyment of their rights, Racial harassment in the workplace, in the home
and in the street may restrict members of target groups in their freedom of
movement, expression, association and assembly, and in their right to practise their
religion.

Section 5 of the Public Order Act 1986

British laws in general and race hatred laws in particular do not address the impact
of racist speech on the members of the vilified group. There have, however, been
two recent initiatives, Section 5 of the Public Order Act 1986 states:
(1) A person is guilty of an offence if he:
(a) uses threatening, abusive or insulting words or behaviour, or disorderly
behaviour, or
(b} displays any writing, sign or other visible representation which is threaten-
ing, abusive or insulting,
within the hearing %sight of a person likely 1o be caused harassment, alarm
or distress thereby,
The White Paper on the Public Order Act stated that this offence would criminalize
behaviour djrectegl against those who might feel vulnerable, including members ol
ethnic minorities.”’ Section 5 deals with an arcanot squarely covered by the offence
of incitement to racial hatred - namely verbal harassment. It should be noted thal
this new offence is directed against offensive conduct in general, and not racis
conduct in particular, Section 5 is highly controversial because its concern is no
that public order will be endangered, but that emotional distress will be caused
Smith argues:

24 B Troyna, "Reporting the National Front: British Values Observed,” in C Husband, ed., "Race” ir
Britain: Continuity and Change (London: Open University Press, 1982) 259, 272-3.

25 See The Samdag Times, 6 March 1988 (reporting on how 30,000 coEies of Holocaust News, :
virulently anti-Semitic news-sheet had been sent to people with Jewish names, hand delivered it
Jewish communities and openly sold in shopping cemresg.

26 This offence is.only triable summarily. Conviction can result in a fine of up to £400.

27 Review of Public Order Law (London: HMSO, 1985), para. 3.22. Cmnd, 9510.
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The victims being weak, vulnerable, or simply law abiding are not likely

as a result to resort to violence, however great the provocation by

threats, abuse or insults. Yet the experience to which they have been

subjected is one of which it is proper for the criminal law o take

notice.
The aim of Section 5, to take action against those who intimidate the vulnerable, is
laudable. However, Section 5 can be, and already has been, used in very different
and much more controversial contexts: to prosecute students who tried to put up a
satirical poster of the then Prime Minister, Margaret Thatcher, demonstrators who
ran onto a cricket pitch to protest against cricketers playing in South Africa, and a
demonstrator outside Downing Street.”” Can any of these prosecutions really be
seen as an attempt to protect the weak and vulnerable? The loose wording of Section
5 means that it can be abused. The protection of legitimate concerns has been used
as an excuse for enacting an unacceptably broad provision.

The Malicious Communications Act 1988 °

The Malicious Communications Act 1988 is another recent piece of legislation
which tackles verbal racial harassment. When introducing the bill in the House of
Commons, Andy Stewart M.P., said that such communications had been "a com-
mon weapon against our ethnic minoritics, who have suffered the indignity of
receiving grossly offensive articles, such as excremenrs, through the letter box, with
the explicit intention of causing distress and anxiety. "3 The Act makes it an offence
to send a letter or article which is threatening or contains a message which is
indecent or grossly offensive, or which is false, if the intention of the sender is to
cause distress or anxiety. Cases can only be brought in the magistrates’ courts. A
person convicted of this offence is liable to a fine of up to £1,000 (US$1,800). In
Scotland, which has a separate and very different legal system from England and
Wales, the common law offence of causing a breach of the peace has successfu%ly
been used to prosecute individuals who have sent racist material to anti-racists.

Exclusion Orders

Under Section 3 of the Immigration Act 1971 the Home Secretary has a discretion-
ary power to exclude aliens from the UK. This power has been used on several
occasions to prevent anti-Semites and other racists from entering the UK. In 1986
the American Muslim leader of the Nation of Islam, Louis Farrakhagli well known
for his anti-Semitic views, was banned from entering the country.™ In 1990 the
Home Secretary barred Manfred Roeder, head of the extreme nationalist organiz-
ation German Citizen’s Initiative, who had been invited to atiend the annual rally

28 A T Y Smith, Offences against Public Order (1987), 118,

29 R, v. Marylebone Justices ex parte Gatting and another {1990), The Independent, 19 January,
McMahon and another v. D .P P.{1988), Times, 18 January. See also P Thomton, Decade of Decline!
Civil liberties in the Thatcher Years (London: The Civil Liberties Trust, 1989), 37.

30 Hansard, H.C., Vol 127, col 607, 12 February 1988.

31 See No, 194 Searchiight, 6 September 1951.

32 Times, 17 January 1986.

of the British National Party."'3 An exclusion order was issued in 1991 against Fra
Leuchter, a leading Holocau,jst revisionist, in order to prevent him from speaking
aneo-Nazi rally in London, 4

Racist Violence

English law does not specifically penalize racially motivated violence. The des
ahility of creating a new offence of racial harassment has been discussed recen
because of concern about the growing number of racist attacks in the UK. T
government’s attitude is that existing remedies are sufficient. It believes
introducing such an offence would make the task of punishing attackers mi
difficult because the prosecution would have the addition% burden of provi
beyond reasonable doubt the racial motivation of the attack.”™ The many states
the United States which have adopted "racial enhancement laws", where proof
the racial motivation of an 3attacl‘: attracts a greater penalty, have not, howev
experienced such problems. ® The British government has, instead, instructed
police toinvestigate cases where evidence exists that an attack is racially motival
with a view to obtaining evidence for prosecution for a more serious ;?ffencc, St
as assault occasioning actual bodily harm or a public order offence.”

THE OBLIGATION OF ARTICLE 4(B) OF THE CERD CONVENTION
TO PROSCRIBE RACIST ORGANIZATIONS

There is no British legislation specifically directed against racist organizatio
Sections 1 and 2 of the Public Order Act 1936 were, however, passed in part
restrict the activities of the fascist organizations of the 1930s. Section 1 make
an offence for a person to wear a political uniform in a public place and sect
2(1)(b) makes it an offence to organize or train people so that they can be used
the display of force in furtherance of a political object. Neither section seeks to 1
organizations. Section 1 has been used to prosecute uniformed fascists and me
bers of the Ku Klux Klan.*® A conviction was secured under Section 2(1)(b) agai
Colin Jordan and gT ghn Tyndall, prominent extreme right-wing activists, for train
aneo-Nazi force,” Sections 1 and 2 are neutrally worded and are not aimed agai
racist organizations per se, but against the types of behaviour in which they &
to indulge,

In several of its periodic reports to CERD the British Government has m:
statements of which the following is illustrative:

33 The Independent, 6 October 1990.
34 No. 198 Searchlight, December 1991,

35 Home Office, Racial Attacks and Harassment: The Government Reply to the Third Report fron
Home Affairs Committee Session 1985-86 (1986), 409,

36 Sele] discussion of US enhancernent laws by Ronna Greff Schneider, elsewhere in Part III of
collection,

37 Temth Periodic Report of the United Kingdom (o the Commiltee on the Elimination of Re
Discrimination, Ulg Doc. CERD/C/172.Add. 11 (1988), para. 35(vi).

38 R. v. Wood (1937) Sol. Jo. 108; Times, 8 October 1965, CCA.
39 R.v. Jordan and Tyndall [1963] Criminal Law Review 124,



Successive United Kingdom governments have taken the view that
provided they are within the Jaw, people should have the right to form
political organisations and that this right should be denied only in
exceptional circumstances. Legal prescription, is therefore, confined to
organisations avowedly dedicated to terrorism and the violent over-
throw of the State (in practice organisations connected with Northern
Ir¢land).
The activities of racist groups are not considered tc be an exceptional circumstance
justifying proscription, even when they cause disorder. In its 1980 review of the
Public Order Act 1936, the government refused to consider banning the National
Front or the Socialist Workers® Party despite the levefl of the disorder that had
resulted from clashes between them in the late 1970s,

Proscription of organizations is regtricted to those that are allegedly terrorist,
according to the British government.”” The government’s distinction between
measures to be taken against racist organizations and measures 10 be taken against
groups that the British government regards as terrorist may at firsy seem right and
proper, but a second look shows the issues involved o be substantially similar, An
estimated 70,000 racist incidents occur in the UK each year. A substantial number
of these are instigated by members of racist and fascist organizations in order o
terrorize members of minority groups, Are the activities of organizations like the
British National Party so different from those of organizations proscribed under the
Prevention of Terrorism (Temporary Provisions) Act (PTA) and under the Notthern
Ireland (Emergency Provisions) Act?

It has never been the British government’s view that proscription actually
prevents terrorism. In his review of the PTA 1974 Lord Jellicoe explained that
proscription "enshrines in legislation public aversion to organizations which use
and espouse violence as a means to a political end." Jellicoe sympathized with
those who saw proscription as an unjustifiable violation of human rights but argued
against legalization on the grounds that this would make the government appear
lenient towards the organizations then banned under the PTA. He also felt that the
ban on displays of support for proscribed organizations was necessary in order to
prevent the violence and disorder that he thought such activities would provoke,
When introducing the Prevention of Terrorism Bill Lord Jenkins stated his belief
“that the public should no longer have to endure the affront of public demonstrations
in support of that body [the IRAJ", 4

Looking at these statements, three main justifications by the British govern-
ment for banning terrorist organizations become evident: proscription is firstly seen
as symbolically expressing official condemnation of terrorism; secondly, it is seen
as a way of suppressing views deemed extremely offensive to the general public;
and thirdly it is regarded as a necessary measure to prevent the violent reaction that

40 UK Report to CERD, supra note 37, at para. 36.

41 ‘I}ggiew of the Public Order Act 1936 and Related Legislation (London: HMSO, 1980}, 11. Cmnd.

42 See Sections 27-29 Northem Ireland (Emergency Provisions) Act 1991 and Sections 1-3 Prevention
of Terrorism (Temporary Provisions) Act lgg

43 Review of the Operation of the Prevention of Terrorism (Temporary Provisions ) Act 1976 (London:
HMSO, 1983}, 80. Cmnd. 8803.

44 Hansard, 27 November 1974.

expression of such views might provoke, Proscription of racist organizations coul
be justified on similar grounds: racism is also an extremely offensive idea which
is important to condemn officially, and history, from the Battle of Cable Street |
the 1930s 1o the Red Lion Square Disorders of the 1970s, powerfully demonstrate
that racist speech can provoke a violent backlash, The British government he
argued against proscription of racist organizations on the ground that it would t
anti-dernocratic. But many commentators have demonstrated how the proscriptic
of terrorist organizations has. stifled democratic activity. Liberty, a broad-basc
civil liberties organization records that Provisional Sinn Fein and Clann 1
L’hEireann, the political wings of the banned Provisional IRA and the ofﬁglal TR/
restricted their legitimate political activities after the passing of the PTA.™ Nor ca
the government argue that it is only using an anti-democratic means to counter
anti-democratic activity, namely terrorism. It has been shown that British legisl:
tion has not prevented violence, but rather has succeeded only in restricting politic:
debate, the type of activity which a democracy normally seeks to protect,

The British govemment’s refusal to ban racist organizations undermines i
arguments for banning terrorist organizations. The primary targets of terrori
organizations are the state and its agents. The primary targets of racist organizatior
are members of minority groups. In its willingness to proscribe terrorist groups, b
not racist groups, the British government is sending a message that it will adoj
draconian powers to campaign against organizations which oppose the state, b
will not place the same restrictions upon groups which campaign against tt
presence in the UK of black people, Jews and other minorities, often those peop!
who have the least power to protect themselves.

THE UNITED KINGDOM’S COMPLIANCE WITH ARTICLE 4 OF THE
CERD CONVENTION

Although the UK has been heavily criticized by many members of CERD for i
lack of compliance with Article 4, the UK has done very little to adapt its legislatic
in response to such criticism, In the declaration which it submitted when it signe
the CERD Convention, the UK interpreted Article 4:
as requiring a party to the Convention to adopt further legislative
measures in the field covered by sub-paragraphs (a), (b) and (c) of the
Article only in so far as it may consider with due regard to the principles
embodied in the Universal Declaration of Human Rights and the rights
expressly set forth in Article 5 of the Convention ... that some legislative
addition or variation of existing law and practice in those fields is
necessary for the attainment of the end specified in the earlier part of
Article 4,4
It should be noted that this statement was an interpretative declaration and not
reservation intended to limit formally the extent of the UK s obligations. While tt
he UK clearly is right that it must show "due regard” to the principles embodied i

45 C Scorer, S Spencer and P Hewitt, The New Prevennan of Terrorism Act: The Case for Repe
{London: National Council for Civil Liberties, 19839), 1

eEnnted in Committee on the Elimination of Racial Discrimination, Positive Measures Design
rad:caie All Incitement 1o, and Acts of, Racial Discrimination (Geneva United Nations, lé



the Universal Declaration, its claim that it has full discretion in determining what
measures are necessary to fulfil Article 4 of Hw CERD Convention has been
rejected by several members of the Committee.”* Their interpretation must surely
be correct. Otherwise Article 4 would be merely hortatory and would impose no
binding obligations whatsoever, an interpretation which has been emphatically
rejected by most experts in the field.

Article 4(a) demands that dissemination of ideas based on racial superiority
and hatred, or incitement to discrimination be made criminal offences. Many
members of CERD have expressed dissatisfaction with the UK's implementation
of subparagraph {a) because the British legislation on incitement attaches condi-
tions to the offences created: the language used must be threatening, abusive and
insulting and must be likely to stir up racial hatred having regard to all the
circumstances. - The British govermment’s position is that the conditions imposed
are essential if freedom of expression and the "with due regard” clause are to be
respected. For the same reason, British law does not specifically penalize the
expression of ideas based on racial superiority or incitement 1o racial discrimina-
tion, unless such expression is likely to stir up racial hatred.

Article 4(a) also requires the criminalization of assistance to rdcist activities.
Members of CERD have indicated that the existence of laws on secondary offences
is sufficient, Under British law a person can be prosecuied for aiding, abetting,
conspiring to or inciting incitement to racial hatred. Assistance to at least certain
types of racist activity is therefore illegal, Given the fact that the obligations

imposed by Article 4 are ambiguous because of the "with due regard” clause, itis -

unclear whether the UK has gone far enough in the legislation which it has adopted.

Article 4 does not expressly require the type of legislation contained in the
Malicious Communications Act 1988 and Section 5 of the Public Order Act 1986
which is directed more against racial harassment than the propagation of racist
ideas. Indeed the British govemment did not mention these two new pieces of
legislation in its last report to CERD. Even if they are not strictly required by Article
4(a), they may be regarded as an attempt by the government to meet its general
obligations under Article 4,

The UK is also under a daty to ensure the proper enforcement of legislation
against dissemination of racist ideas and incitement to discrimination. As noted
above, much evidence ¢xists that the provisions on incitement to racial hatred are
not being properly enforced. While the British govemment retains discretion to
prosecute, CERD’s decision in the Yilmaz-Dogan case suggests that such discretion
is mot absolute, but musstnbe exercised with due consideration to the CERD
Convention’s guaraniees.” Given the large discrepancy between the number of
complaints received by the Attomey-General and the number of directions by him
to prosecute, one wonders if the duty to consider the CERD Convention is being
taken seriously,

47 30 U.N. GAOR Supp. No. 18, UN. Doc.A/30/18 (1975), para. 144,

48 It should be noted that several other states, most of themn European, have made similar interpretative
declarations. See the texis of declarations and reservations in Annexe B.

49 33 U.N. GAOR Supp. No. 18, U.N. Doc. A/33/18 (1978), para. 339:
50 Yilmaz-Dogan . The Netherlands, 43 U.N. GAOR Supp. No. 18, U.N. Doc. A/43/18 (1988), Amnex
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As far asracial violence is concerned, Britain possesses the necessary general
laws against violence and incitement to violence. CERD has indicated that, al-
though not strictly required by the CERD Convention, legislation making racially
metivated violence a specific offence would be desirable. Britain has instead
adopted a policy that racially motivated violence should be treated as an aggravat-
ing factor, but not as a separate offence,

In assessing British compliance with Article 4 it must be born in mind that
this article must be implemented with "due regard to the principles embodied in the
Universal Declaration of Human Rights". Racism is alive and well in the UK. As
mentioned above, an estimated 70,000 racist attacks take place every year. Increas-
ing amounts of hate propaganda are becoming available. Given these factors,
narrow limitations upon racist speech and the activities of racist organizations seem
compatible with the Universal Declaration. Does British legistation go far enough
in complying with Article 4 in the restrictions it places upon racist activities?
Because the race hatred laws are so worded that convictions are difficult to obtain
even in serious cases of racial vilification, there has never been the possibility of a
committed attempt to enforce the laws properly. The fact that there have been only
18 prosecutions for incitement to racial hatred between 1986 and the end of 1991
surely indicates a failure to implement Article 4(a) properly. Any reform of hate
speech laws must incorporate a change in emphasis in the legislation which
currently ignores the need to protect the human dignity of members of ethnic
minorities. :

As far as Article 4(b)'s requirement that racist organizations be prohibited, it
is arguable that the "with due regard” clause abrogates the British government’s
obligation to proscribe such organizations and otherwise restrict their activities
since, in the UK, it is unlikely that proscription would substantially contribute to
the elimination of racism. .

Finding an appropriate balance between the right to freedom of speech and
the right to freedom of association on the one hand and the public interest in
eliminating racism and protecting human dignity on the other hand is not an easy
task. Successive British governments have avoided serious consideration of the
proper implementation: of Article 4 when discussing reform of public order and
other types of legislation which have implications for racist speech., This is reflected
in the majority of government documents dealing with this area, few of which even
refer to Article 4 or discuss how its obligations might be implemented. In contrast
to Canada, Australia and many other European countries, the whole issue of racist
speech has yet to be seriously debated in the UK.

CONCLUSION

Although this paper focuses on the issue of racist speech, it must not be forgotten that
legal regulation of speech is only one weapon in the fight against racism and by no means
the most important. The CERD Convention similarly makes clear that criminal
penalties are only part of the package of obligations that states parties undertake;
international law experts stress that criminal penalties without measures to promote
non-discrimination in such fields as housing, education, employment and public
service are both inadequate under the Convention and are almost certainly doomed
to be ineffective. At the present time in the UK, racist violence and discrimination
undoubiedly is a more serious threat (o black people and most other minority groups
than the propaganda activitics of racists and fascists. Action against hate speech
should not be abandoned but neither should it be overemphasized.
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Chapter 28

INCITEMENT TO RACIAL HATRED IN THE UNITE? KINGDOM:
HAVE WE GOT THE LAW WE NEED?

Geoffrey Bindman

The resurgence of neo-Nazi ideas and the efforts of extremist groups throughout
Europe to foment racial hostility invite consideration of the legal means available
to confront these dangerous developments. The European Commission is embark-
ing on such an examination following a report by members of the European
Parliament. The United Kingdom has one of the most sophisticated bodies of law
among all European countries dealing with racial incitement, But how effective is
it? Is it a model which other countries should adopt?

THE CONCEPT . .

Incitement to racial hatred was made a criminal offence for the first time in the
Race Relations Act 1965, That Act also created the statutory tort of racial discrimi-
nation. Both wrongs imply hostile conduct aimed at members (or supposed mem-
bers) of particular racial groups but they are otherwise distinct. The former, with
which this paper is concemned, seeks o restrain in the public interest conduct
tending to stimulate or increase hatred of such groups; the latter seeks to resirain
unequal treatment of individuals on racial grounds, and to provide redress for those
who suffer from such treatment.

CRIMINAL AND CIVIL PROCEEDINGS

The government at first proposed in the Bill which eventually became the 1965 Act
that both racial incitement and racial discrimination should be criminal offences.
However, it was persnaded to substitute a civil remedy for racial discrimination on
the basis of experience in the United States. Criminal laws prohibiting racial
discrimination had been introduced there as long ago as the 1860s, in the period of
Reconstruction after the Civil War. They fell into disuse because it was believed,
no doubt realistically, that juries would not convict, After the Second World War,
the US government adopted new techniques, relying on a statutory commission
with the power to investigate complaints and take civil proceedings where necess-
ary, This approach seemed more appropriate and effective for discrimination cases,
which usually involve individual victims seeking redress and/or to stop discrimi-
natory practices.

The same ig not true of racial incitement, which threatens public order, and
for which criminal prosecution remains the obvious remedy. It is well-cstablisheg
in English law that a civil action may not be brought for inciternent to racial hatred.

1 % %bridged version of this chapter was published in The Law Society's Gazette, No. 14, of 8 April

2 Thorne v. BBC [1967] 1 WLR 1104 (CA).

DEVELOPMENT OF THE LAW IN THE UNITED KINGDOM

The common law of seditious ljbel allowed prosecution for racial incitement only
when violence was threatened.” The statutory offence created in Section 6 of the
Race Relations Act 1965 prohibited the use, with the infent to stir up racial hatred,
of "threatening, abusive or insulting” words or matter. Prosecutions could be
brought only by, or with the leave of, the Attorney-General.

The chief object of the law was to curb hostility to immigrants from the
Caribbean and the Indian sub-continent. But there were few prosecutions and even
some of those failed.* Paradoxically, some of the successful prosecutions were of
black people accused of inciting hatred of white people. Attorneys-General became
increasingly reluctant to authorize prosecutions because they feared that trials
would provide platforms for racists, who, if convicted, would claim martyrdom
and, if acquitted, would claim vindication.

In his "Report on the Red Lion Square Disorders of 15th June 1974" (Cmnd.
5919), Lord Scarman said;

The statute law does, however, call for scrutiny, Section 6 of the Race

Relations Act is merely an embarrassment to the police. Hedged about

with restrictions (proof of intent, requirement of the Attomey-General’s

consent) it is unclear to the policeman on the street. The section needs

radical amendment to make it an effective sanction, particularly, I think,

in relation to its formulation on the intent to be proved before an offence

can be established.

In 1976, the requirement of intent was replaced by a requirement to prove merely
the likelihood that racial hatred would be stirred up. The offence was transferred
from the Race Relations Act to the Public Order Act. The need for the Attorney-
General’s consent was retained.

THE PUBLIC ORDER ACT 1986

Yet there were still very few prosecutions. In 1986, on the introduction of a new
Public Order Act, the opportunity was taken to restore the option of proving inten
as an alternative to proving likelihood (Section 18(1)}.

The scope of the law was extended in other ways. The offence can now be
committed in private as well as in public places (Section 18(2)), though not where
words are used or displayed only in a dwelling and not audible or visible outside i
(Section 18(4)). Suspects may be arrested without warrant merely on reasonable
suspicion (Section 18(3)). Possession of racially inflammatory material with a view
to publication or distribution is prohibited (Section 23), and there are powers of
entry and search for such material (Section 24). But the requirement of the
Attorney-General’s consent has again been retained (Section 27(1)).

Since the 1986 Act came into force, the number of prosecutions has declinec
even further, notwithstanding an increase in Britain (as elsewhere in Europe) o

3 See R v. Caunt, and A Lester & G Bindman, Race and Law (Pengnin, 1972) 347 et seq.

4 See R v. Hancock (discussed in Lester & Bindman, supra note 3, 370); see also R v. Britton [1967
2 QB 51 (CA)).

™



neo-Nazi and extreme right-wing activity. There were only two prosecutions in
1988: one led to the conviction of a scapbox orator who received a suspended
sentence for a racist speech and for distributing racist literature; the other led to a
fine of £100 (US$175) for posting Nazi stickers on lamp-posts, More recently
prosecutions for such activities have been brought under the Town and Country
Planning (Control of Advertisements) Regulations 1989 which prohibit the display
of advertisements which are offensive and intimidating. However, an appeal against
the conviction of members of the British National Party for breach of these
regulations has recently succeeded.

‘When Black parliamentary prospective candidate, John Taylor, was chosen
by the Conservatives in Cheltenham in 1990, a local party member, Major Gal-
braith, who opposed his selection, publicly described him as a "bloody nigger”.
Galbraith was expelled from the local Conservative association and charged with
incitement to racial hatred, He died before the trial took place.

In 1991 four convictions under the racial incitement provisions of the Public
Order Act have been reporied. Lady Birdwood, the 80 year old widow of a Second
World War Field Marshal, was convicted in October 1991 of distributing threaten-
ing, abusive or insulting material intended or likely to stir up racial hatred (Section
19). For many years the Jewish Board of Deputies and the Commission for Racial
Equality had been submitting her anti-Semitic publications (including a "blood
libel" leaflet) to successive Attorneys-General urging prosecution. Until this occa-
sion no prosecution against her had been authorized. She was discharged condi-
tionally on good behaviour for six months, In another, somewhat bizarre, case the
Jewish manager of a shop selling Nazi memorabilia was convicted at Guildford
Crown Court and sentenced to two months’ imprisonment.

On 4 October 1991, the Jewish Chronicle reported that for the first time there
had been a conviction under Section 23 of the Public Order Act for possession of
racially inflammatory material. Francis Walsh, aged 66, was convicted of possess-
ing two placards bearing anti-Semitic slogans. He had been standing at the junction
of Bethnal Green Road and Brick Lane with about 10 others known to a police
witness as members of the British National Party. He was trying to sell the placards.
The Thames magistrates imposed no penalty for the first two offences but bound
him over to keep the peace for one year in the sum of £100, and fined him £10 for
obstructing the highway.

In August 1991 three supporters of the Ku Klux Klan were convicted in
Edinburgh of possessing racially inflammatory recruiting material for their organ-
ization; and in June 1991 the home of a well-known leader of a neo-Nazi organiz-
ation reportedly was raided and he was charged with possessing anti-Semitic
material,

WHY SO FEW PROSECUTIONS?

The reluctance of past Attorneys-General to launch proceedings for racial incite-
ment has doubiless been influenced by concern about their political or social
consequences. But in October 1991, in his Sir George Bean Memorial Lecture to
the Association of Jewish Ex-Servicemen, the then Attorney-General, Sir Patrick
Mayhew QC, asserted that decisions whether or not to prosecute were always taken
by him personally and only on evidential grounds. In the previous year’s lecture,
Sir Peter Imbert, Commissioner of Metropolitan Police, had expressed a different
view: "It is not the law that is at fault. The law is adequate ... . But on the

g

consideration of the law and the decision to prosecute we disagree [with t
Attomey-General and the Director of Public Prosecutions)."

Sir Peter voiced a widely held opinion when he suggested that even now the
is undue reluctance to prosecute. His satisfaction with the law, however, is
optimistic: in spite of the attempt in the Public Order Act to strengthen
provisions, the legal outcome must remain uncertain in many cases where the fa
would seem to justify conviction.

There are several other weaknesses. First, the offence of incitement
testricted o cases where words or material are "threatening, abusive or insultin;
Subtle or superficially moderate expressions which may be just as likely to promc
racial hatred and ﬂ}ercfore are arguably equally damaging are not caught by ¢
statutory language.

Second, the offence is concerned only with the "stirring up of hatred”. I
the mischief targeted by the law may be achieved without the arousal of so extret
an emotion, or indecd the hatred may already be felt by the audience. John Kingsl
Read, leader of the British Movement, was charged with an offence under Secti
6 of the 1565 Act when, following the stabbing to death of an Asian youth in 19,
he said at a public meeting "one down, a million to go". The judge directed
there was no evidence that Read intended to stir up hatred among an audience whi
largely consisted of his supporters. The Jewish Board of Deputics, in a recentrepe
has suggested that the words "ill will, or hostility or prejudice or contempt” shot
be substituted for "hatred".

A third weakness is the requirement of the Attorey-General’s consent befi
a prosecution may be mounted. Undoubtedly this has restricted the number
prosecutions, both by limiting the power of the prosecuting authorities and
excluding private prosecutions. However, it should not be left to private individu:
or organizations of ethnic minorities to take responsibility for enforcement of t
criminal law. In practice, few would be likely to do so. There is a case for allowi
private prosecutions simply as a means of persuading the Attomey-General to car
out his duty with suitable vigour. Essentially, however, the responsibility is a pub
one. '

Drafting changes could strengthen the law and might encourage its wider u:
and the imposition of more meaningful penalties. But, with due deference to !
Patrick, the lack of enthusiasm for this law in the government and the prosecuti
authorities is demonstrated by recent changes in policy. The current policy is plair
to confront racial incitement and racial violence wherever possible with laws r
explicitly linked to race. The use of Planning Regulations has been noted. Befc
the Public Order Act 1986, the Attorney-General used to consider complaints
racial incitement within his own office. Since it came into force, complaints 2
referred to local police who report to the Crown Prosecution Service. Only it
prosecution under the racial incitement provisions is considered the only or bx
option is the matter referred to the Attorney-General for his consent.

The Public Order Act did indeed create a new option: an offence which m
be prosecuted without the Attorney-General’s consent. A person who uses threate
ing, abusive or insulting words or behaviour within the hearing or sight of a pers
likely to be cansed harassment, alarm or distress thereby may, if he or she does 1
cease such conduct following a police warning, be arrested without warrant a

5 Cozens v. Brutus [1973] AC 855.



convicied of the offence (Section 5). This charge is now used increasingly to deal
with those who make racist speeches and distribute racist material, but the statistics
do not distinguish such cases.

Furthermore, racially abusive letters or telephone calls may be prosecoted
under the Malicious Communications Act 1988. Robert Relf (the only person ever
to go to jail for contempt following his refusal to obey an injunction under the Race
Relations Act 1968) was convicted in 1991 of sending racially offensive letters to
John Taylor, the Cheltenham Conservative candidate. He was fined £75.

Both Section 5 of the Public Order Act and the Malicious Communications
Act are summary offences, and the penalties are necessarily trivial, Incitement to
racial hatred may be tried on indictment. That does not guaraniee severe penalties,
but at least there is the possibility of imprisonment for up to two years,

CONCLUSION

The series of attempts in the United Kingdom to create an effective legislative
framework in the hope of curtailing the spread of racist propaganda and the
activities of racist organizations has achieved little in practice. Enforcement doubt-
less has been inhibited by concerns about the right to freedom of speech. But it is
beyond argument that freedom of speech is not an unqualified human right; it yields,
for example, to the right not to be defamed. How much greater is the right of racial
minorities to be protected from vilification which denies their equat humanity?

Such a right is firmly placed in international human rights law. The United
Kingdom is bound by Article 4 of the International Convention on the Elimination
of All Forms of Discrimination and by Article 20 of the Intemational Covenant on
Civil and Political Rights to legislate against racial incitement. Compliance with
these obligations requires not merely that laws should be in place but that they
should work. Indeed, it seems that compliance requires the scope as well as the
efficacy of the law to be enhanced: for example, to prohibit incitement of religious
hatred throughout the UK, which currently is prohibited only in Northern Ireland.

Plugging the law’s loopholes would be a start, but would not suffice to make
the law an effective instrument in the absence of the political will to make it so. If
that will existed, it would be reflected not only in revised and strengthened
legislation, but also in.much more vigorous investigation of complaints, restored
to the direct supervision of the Attorney-General, and in a greater readiness to
prosecute on indictment. Until our law has been made to work, it cannot be held
out as a useful model for the rest of Europe.

s F-Cs BN

Chapter 29
INCITEMENT TO HATRED: LESSONS FROM NORTHERN IRELAND
Therese Murphy
INTRODUCTION

In The Observer of 11 February 1990, Julie Flint, the paper’s Beirut correspondent,
commented as follows after a trip to Bradford:

‘Rushdie’ has joined the lexicon of classroom slang. White children

shout it on-the streets and scrawl it in the underpasses: ‘Salman Rushdie

is our hero ... Rushdie rules’. Asian youngsters are stopped on the strect

and asked: *Have you seen Salman Rushdie? If you did, would you kill

him?” ‘Rushdie, Rushdie’ is a popular chant when Bradford City play

away from home.
Hlint saw clearly how one man’s name had become a taunt and a term of abuse or
insult used by one community of Britons against another. "Rushdi¢" stung more
deeply than any racial epithet. The abuse was not limited to verbal forms, nor was
it evident only in Bradford: "Kill a Muslim for Christmas" was painted on a tube
station wall in the latter half of 1989 while "Gas the Muslims" appeared elsewhere.

Rushdie’s name was also invoked by others with a rather different motive -
a worthy one of secking to shift the generally blinkered terms of the debate. "Fight
racism, not Rushdie” became their rallying cry. It was a well-intentioned but
somewhat misdirected statement of concern. The bitter splintering which occurred
in Britain as a result of the Rushdie affair did have roots in racism but, more
importantly, it also had roots in religious discrimination and hatred,

In 1991, the Commission for Racial Equality (CRE) acknowledged the
importance of religion in defining identity in a pluralistic Britain and placed it on
the Commission’s public agenda:

[Flor many members of the ethnic minorities, their faith and their

personal identity through their faith, and the reaction of the rest of

society to that faith and to them as belonging to it are of the utmost

importance. Indeed, for many, identity through faith will be more

important from day to day than identity through national origins.
Generally, however, Britain has failed to cope with religion as a defining feature
of identity in a pluralistic society. Equally, it has generally failed to reflect on the
appropriateness of a continued privileging of Christianity and, in particular, of the
Church of England. The 1986 Public Order Act’s anti-hatred provisions are
concerned with racial hatred against persons defined by reference to colour, race,
nationality (including citizenship) or ethnic or national origins. Inciting religious
hatred against persons who define themselves by reference to religious belief merits
no condemnation in the Public Order Act. Instead, Britain has a discriminatory

- blasphemy law which protects only Christianity, and which has tended to displace

sensible debate about the need for prohibitions on speech which incites hatred
against religious groups.

1 CRE, Second Review of the Ruce Relations Act 1976 (1991), 58.
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Problems are compounded by the fact that Britain’s race relations legislation,
rather than acknowledging religious discrimination and endeavouring to tackle it
head-on, has preferred to subsume religion into the category of ethnicity. This has
had the unfair result that Rastafarians and Muslims have been found to have no
legal protection against employment discrimination, while Jews and Sikhs have
such protection, the latter two groups having made successful claims to be reated
as racial groups defined by reference to ethnic origins for the purposes of the
legislation.

A key message of the Rushdie affair is that religious tensions in Britain will
continue to fester so long as the law on hate speech fails to facilitate progress toward
a pluralistic society which is not only multi-racial and multi-ethnic, but also
multi-faith, This is not to suggest that a law which prohibits incitement to religious
hatred would have applied to Rushdie, but rather to pick up on Simon Lee’s point
that a law against incitement to religious hatred might have "contributed something
positive” and "diminished conflict and dissatisfaction” created by the fact that "both
the law and the Janguage of the Rushdie debate"” were "vitiated by the concept of
blasl:iht:my“.2 . .

The common law crime of blasphemy is a hindrance, not a help, in a
multi-faith Britain. It is discriminatory in application and uncertain ip its scope and
imposes strict liability on the accused regardless of his or her intent.” Its continued
existence hampers the development of a consistent norm which would offer equal

protection to members of religious and racial, national or ethnic groups and which

would appropriately balance freedom of expression with respect for dignity and
security. .

\ft\yfithout repeal or reform of the blasphemy law and the introduction of
religious hatred legislation, Britain will continue to be in breach of its international
obligations under Article 20(2) of the Intemational Covenant on Civil and Political
Rights which provides that "any advocacy of national, racial or religious hatred that
constitutes incitement to discrimination, hostility or violence shall be prohibited by
law." Furthermore, absence of a law prohibiting religious incitement detracts from
the United Kingdom’s commitment under Article 9 of the European Convention
on Human Rights to ensure that persons have the right to practise the religion of
their choice. As the CRE has noted, it cannot be "any more acceptable to stir up
hatred against people because they are seen as Muslims than to do so because they
are seen as Pakistanis."

The current situation is exacerbated by the fact that Northern Ireland has a
law against incitement to religious hatred. Similarly, Northern Ireland has unique
fair employment legistation which concerns itself with discrimination on the
grounds of religious belief or political opinion. Britain has neither of these but, as
indicated earlier, does have the blasphemy law and all of its attendant problems.
On the positive side, Britain has race discrimination legislation, the 1976 Race
Relations Act, prohibiting discrimination in employment and the provision of
services, legislation which is absent in Northern Ireland. The overall result, when
the United Kingdom is considered as a whole, is a lamentable patchwork of

2 8Lee, The Cost of Free Speech (Faber & Faber, 1990), 87,
3 Law Commission Report No. 145, Offences Against Religion and Public Worship (1985).
4 CRE, supra note 1, at 60.
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legislation showing little fidelity either to international law requirements or to
fundamental principles of fairness, tolerance and non-discrimination,

NORTHERN IRELAND

As far back as 1969, Northern Ireland recognized the need to acknowledge religion
in the hate speech debate. A joint communiqué of that year from the Westminster
and Stormont governments accepted that "protection against the incitement of
hatred against any citizen on the grounds of religious beliel” was a field in which
“effective action" was "fundamental ... to the creation of confidence". This political
will found expression in the Prevention of Incitement to Racial Hatred Act (North-
ern Ireland) 1970 which imposed penalties for threatening, abusive or insulting
matter or words, and for the circulation of false statements or reports, which were
likely to stir up hatred against, or arouse fear of, any section of the public in
Northern Ireland on grounds of religious belief, colour, race or ethnic or national
origins. The Act contained a requirement of subjective intent and prosecutions
could only be brought by or with the consent of the Attorney General,

The Northern Ireland Act’s inclusion of religious belief is 1o be applauded.
Unfortunately, the experience of the Northern Irish legislation in practice cannot

- equally be recommended. The law does not work and has not worked since its

inception. Academic commentators have suggested that the 1970 Act was drgfted
in such a way "“as to render highly unlikely a successful prosecution under iét" and
noted that "some cynics would claim that it was designed not to work”.” Their
interpretation parallels concerns expressed by the Attorney-General for Northern
Ireland in 1971, in the course of an adjournment debate at Stormont on his refusal
to prosecute the writer of a scurrilous letter, that the terms of the Act made
prosecutions extremely difficult, The letter, signed "Loyal Resident" in the Mid
Ulster Mail of November 1970, complained of the influx of Roman Catholics into
avillage in Londonderry, referred to their employment as appeasement and called
for a long overdue stand to be taken 1o prevent the character of a Protestant village
from being c]}anged such that "loved ones would turn over in their graves in the
churchyard”.” In the course of the Stormont debate the Attorney-General was
accused of "partisan antics" and "scandalous delaying tactics”, and it was suggested
that "the whole community had become somewhat disenchanted” to find that the
Act had not been invoked once in the seven or eight months it had been on the
statute book. The Attomey-General defended his refusal to prosecute and called
for an appreciation of the Act’s “precise scope”, "that it has limitations” and "that
difficulties of legal proof are inevitably created by the language it uses".® According
to the Attorney-General, there were "many difficult considerations in taking
prosecutions”: the words published or used had to be threatening, abusive or
insulting; they had to be likely to stir up hatred or fear and not simply distaste,
disgust, anger or odium; the hatred or fear had to be stirred up not against an

5 B Hadfield, "The Prevention of Incitement 1o Religious Hatred - An Article of Faith?" 35 Northern
Ireland Law Quarterly 231, 241 (1984),

6 Lee, supra note 2, at 86.
7 HC Debs (NI), col. 1277, 3 February 1971.
8 Id. atcol, 1283.
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individual or a number of persons but against a section of the public in Northern
Ireland; the hatred or fear had to be directed against people, not against a religious
denomination or a church or a society; and finally, "perhaps the most important
element of all, and in many casgs the most difficult of proof”, the intent to stir up
hatred or fear had to be proved.

The force of these concerns became clear a number of months later when
three people, one of whom was the chairman of the Shankill Defence Association,
John McKeague, were prosecuted for the publication of a song in a songbook titled
The Orange Loyalist Songs 1971, The prosecution failed even though the defence
conceded that the words used were threatening and abusive. No further prosecu-
tions were taken under the Act. This lack of prosecution cannot be attributed to the
absence in Northern Ireland of words or matter which might stir up hatred. It must
derive from another source. The Standing Advisory Commission on Human Rights
(SACHR), in reviewing the operation of the Act in its 1974-75 Annual Repott,
queried whether "in the absence of prosecutions, the Act could be said to be
fulfilling the purpose for which it was designed” given that there was "no absence
of inflammatory words, either spoken or written, calcalated to stimulate hatreds,
fears and passions amongst the people of Northern Ireland”, The Commission,
which was of the view that the Act "should be amended o ensure that it will be an
effective instrument”, suggested that the requirement of subjective intention should
be reviewed, given that "a prosecution should not be thwarted by the fear of being
unable to discharge the evidential burden in cases where the contested words have
clearly the effect of inciting haired or arousing fear.”

Northemn Ireland’s incitement legislation of 1970 has now evolved twice since
its adoption, first, into the Public Order (Northern Ireland) Order 1981 and, second,
into the Public Order (Northern Ireland) Order 1987. The 1981 amendment in-
volved no change of substance; it merely incorporated and reordered the 1970 Act.
It was not until the legislation’s second amendment in 1987 that any attention was
paid to SACHR’s recommendation in its 1974-75 and 1976-77 annual reports that
the requirement of subjective intent should be modified, The 1987 Order follows
the racial hatred provisions of Britain’s 1986 Public Order Act so that in Northern
Ireland the offence now applies not only if there was proof of an intent to stir up
hatred or arouse fear, but also if, having regard to all the circumstances, hatred was
likely to be stirred up or fear aroused.

The scope of the Northern Irish law was extended in other ways paralleling
the provisions of Britain’s 1986 Public Order Act. The law now applies to publish-
ing or distributing written material (Article 10); distributing, showing or playing a
recording (Article 11); broadcasting (Article 12); and possessing matter intended
or likely to stir up hatred or arouse fear (Article 13), The police are granted powers
to enter and search for such material (Article 14). Prosecutions may still only be
brought by or with the consent of the Attomey-General (Article 25), The groups
against which hatred is prohibited have been expanded. While the 1970 Act and
the 1981 Order protected "groups of persons in Northern Ireland defined by
reference to religious belief, colour, race, or ethnic or national origins" the 1987
Order protects, in addition, groups defined by reference to nationality (including
citizenship), a protection also included in Britain’s 1986 Public Order Act.

9 Id. at cols. 1282-84,
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The 1987 Order retains two aspects of the earlier Northern Irish legislation
not found in the British law: first, the concern in the Northern Ireland Order is not
only with acts intended or likely to stir up hatred but also with acts intended or
likely to arouse fear; and, second, the Northern Ireland Order protects groups
defined by reference to religious belief.

The 1987 Order can be said to have gone some distance towards meeting the
concerns of critics of the earlier legislation. It would be wrong, however, to assume
that it silenced such concerns, Civil liberties groups have recently voiced concerns
about the Order’s ability to protect the travelling community in Northern Ireland,
in light of the English Court of Appeal’s 1989 ruling in Commission for Racial
Equality v. Dutton, that gypsies are protected under the Race Relations Act, but not
travellers. In this regard, it is interesting to note that the Republic of Ireland, which
introduced incitement legislation as recently as 1989, opted for express protection
of the travelling community, defining prohibited hatred to be "hatred against a
group of persons in the State or elsewhere on account of their race, colour,
nationality, religion, ethnic or national origing, membership of the tavelling
community or sexual orientation.” Concerns have also been expressed about the
absence in Northern Ircland of any race discrimination legislation. The greatest
concern, however, is that, despite all of the legislative changes, there have been no

- prosecutions in Northern Ireland under the 1987 Order.

LESSONS FROM NORTHERN IRELAND

In the light of the overwhelming, and often singular, focus on prohibitions of race
hatred in anti-hate laws throughout Europe, the inclusion of religious hatred
undeniably is the most unusual feature of Northern Ireland’s legislation, It is, in
addition, a commendable feature; incitement to religious hatred not only avoids the
problems we have come 1o associate with blasphemy, it also strikes an appropriate
balance (one which is endorsed by international law) between freedom of ex-
pression and the stirring up of hagred in a pluralistic society, Furthermore, it helps
to undercut the harmful assumption that race and gender are the only defining
features of identity in a pluralistic society.

There are other features of the Northern Ircland hatred law which deserve
highlighting as well. First, the reference to fear, in addition to the more common
haired reference, is noteworthy. This reference merits some consideration given the
concerns which have been expressed about the term hatred, for instance, by the
CRE which has suggested the addition of "ridicule and contempt" to Britain’s
Public Order Act. It might also be worth reflecting on the words used by Lord
Scarman in the Gay News case, albeit in support of an extension of the blasphemy
law:

{In an increasingly plural society such as that of modern Britain it is

necessary not only to respect the differing religious beliefs, feelings and

practices of all but alsg to protect them from scurrility, vilification,
ridicule and contempt."l
A second feature of the Northern Ireland law is that its rather novel inclusion of
incitement to hatred on religious grounds draws attention to whether there is aneed
for even further grounds of protection. For example, it might usefully be questioned

10 R. v. Lemon [1979] AC 617, 658 (emphasis added).
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whether sexual orientation, gender and membership of the travelling communigy
merit consideration as new grounds for protection against incitement to hatred in
both Britain and Northern Ireland,

It would be foolish to assume that opting for an incitement to religious hatred
law would be a panacea, The lesson of Northern Ireland indicates that it is not.
Equally, opting for such a law would not be problem-free; indeed,' there are 2
number of problems, in addition to effective enforcement, which require consider-
ation. First, there is the issue of how to define religion. What would seem to be
required is a definition which is sufficiently narrow to be meaningful yet gufﬁ-
ciently broad to avoid a bias against unpopular or untraditional religions. Arriving
at such a definition would not be easy. Equally, however, using the difficulties of
definition as a reason for inaction is a notoriously limp excuse. A second consider-
ation is whether belief in general, rather than only religious belief, should be
protected from incitement to hatred. Third, there is the issue of whcthe_r an
incitement to religious hatred provision needs to be supplemented by a provision
designed to cover outrage to religious feelings as recommcnd_ed. by the two
Commissioners who dissented from the Law Commissi(f{l’s majority report on
Offences Against Religion and Public Worship in 1985."" Finally, the nepd for
effective complementary anti-discrimination legislation must be borne in mind. In
this regard, progress resulting from the innovative powers of the Fair Employment
Commission in Northern Ireland, including compulsory monitoring and affirmative

action measures where necessary as well as use of the government’s €cOnomic

strength to support good employment equality practice, should be kept under close
review by legislators contemplating the introduction of a religious hatred law.

All of this discussion about lessons from Northern Ireland cannot, of course,
avoid the reality that the Northern Ireland model has not worked in practice.
However, as the CRE has correctly noted: "there is a difference between the
principle of having a law, and the effectiveness of its enforcement, which may
depend basically on how judgement is exercised”.”~ And, after all, 1n.the er_ld the
responsibility for curbing religious hatred requires each individual citizen "in our
society of different races and of peoples of different faiths and of no faith, not
purposely (o insult or outrage the religious feelings of others."

11 See Law Commission Report, supra note 3, and also S Poulter, "Towards Legislative Reform of the
Blasphemy and Racial Hatred Laws," Public Law 371, 378-9 (1991},

12 See CRE, supra note 1, at 60.

13 See Law Commission Report, supra note 3, at 41,
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Chapter 30

HATE SPEECH IN THE UNITED STATES:
RECENT LEGAL DEVELCPMENTS

Ronna Greff Schneider
INTRODUCTION

The debate surrounding the propriety, legality and wisdom of regulating hate
speech has been heard in the United States on college campuses, in legislatures and
among policy makers and administrators in a variety of American institutions, The
debate is often reduced to the question whether American constitutional gnarantees
of equality found primarily in the Fourteenth (and also in the Thirteenth) Amend-
ment” and cgnstitutional guarantees of freedom of expression found in the First
Amendment” are allies or antagonists. Despite a shared goal in eradicating hatred
and discrimination, civil rights advocates have found themselves on both sides of
the debate - as proponents of anti-hate speech provisions in the interests of e.quality3

~ and as critics of such potentially speech restrictive provisions.

The First Amendment’s guarantee of free speech has never been absolute.
Although the United States Supreme Court has characterized this freedom as a
"preferred right," it has always recognized that such a right can be overcome by a
compelling state interest and that some forms of speech, such as defamation,
fighting words, and obscenity, fall totally outside the protection of the First
Amendment,

The hate speech problem can involve expressive conduct as well as pure
speech. In I/.5. v. O’ Brien,” the Supreme Court articulated the test to be applied by
courts in determining the constitutionality of a governmentai regulation which has
the effect of suppressing some forms of expression. If the governmental interest
lies in the suppression of free expression, then a heightened standard of scrutiny is
applied. If, however, the governmental interest is not related to the suppression of
free expression, a lower standard applies. This test entails a determination of
whether the statute: (1) lies within the constitutional power of the government; (2)

furthers an important or substantial governmental interest; and (3) imposes a

restriction no greater than is essential to further the underlying governmental
interest, Analysis involving the distinction between the expressive and non-ex-
pressive elements of certain conduct becomes particularly important with regard
to statutes prohibiting the wearing of masks or the burning of crosses.

1 The Fourteenth Amendment provides, in relevant part: “[N]or shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any Bgrson within its jurisdiction
the equal protection of the laws." See also Nadine Strossen’s chapter, below.

2 The First Amendment provides, in relevant part: "Congress shall make no law . . . abridging the

ireedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition
the Government for a redress of grievances.”

3 See Richard Delgado’s chapter, below,
4 391 1.8, 367 (1968). See also Texas v. Johnson, 491 U.8. 397, 403 (1989); U.S, v. Eichmann, 496

U.5. 310 (1990). Both of these cases involved the politically charged issue of flag baming. The
restrictions on such activity involved in both cases were held to be unconstitutional,
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Questions have been raised in scholarly debate as to whether or not hate
speech spoken by members of minority or otherwise protected groups and directed
at persons who are members of majority or non-protected groups should be given
the same treatment as hate specch spoken by members of the majority group or of
non-protected groups directed at members of protected groups. Some have argued
that members of majority or dominant groups who find themselves targets of hate
speech do not suffer the harm, intimidation, fear, and digcrimination that members
of protected groups experience as targets of hate speech.” Without the need for such
protection, limitations on speech need not be imposed. Critics of this approach to
the hate speech problem argue that it is itself a violation of equality principles, an
impermissible content-based or viewpoint-based restriction, and raises enormous
problems of definitions and enforcement. Neither the case law nor legislation has
addressed this particular issue,

LEGAL RESPONSES TO HATE SPEECH

In 1990, the Hate Crime Statistics Act became law.® As its name indicates, it
requires the collection of certain data relating to the commission of hate crimes.
While the Act does not punish or even proscribe hate speech, its existence reflects
a national awareness of the growing problem of hate-related crimes. The Act is

designed to provide the empirical data necessary to develop effective policies and

responses 1o hate crime. .

Although Congress has not responded with legislation which expressly
addresses the phenomenon of hate speech itself, federal civil rights laws have been
used to support criminal and civil actions for hate related acts. For example, Section
241 of Title 18 of the U.S. Code makes it a federa! crime to conspire to deprive a
person of constitutional or federal statutory rights. Section 1985(3) of Title 42 of
the U.S. Code enables a person to sue any persons who conspire to deprive him or
her of certain civil rights, including the equal protection of the laws or the equal
privileges and immaunities under the law. Some federal statutes, such as the
Religious Vandalism Act and the Fair Housing Act, arg designed to punish or
provide compensation for specific forms of hate injuries; Others proscribe beha-
viour if committed under colour of official authority.” These federal statuies,
however, do not proscribe various kinds of private violence motivated by racial or
ethnic animus.

Legal efforts by state governments to curtail hate speech have taken various
forms: (1) statutes which generally prohibit harassment that is designed to intimid-
ate, coerce, or humiliate the victim; (2) ethnic or racial intimidation statutes,

5 See, e.g., Lawrence, "If He Hollers Let Him Go: Regulating Racist Speech on Campus,” 1990 Duke
LJ. 431,450, 82,

6 Hate Crime Statistics Act Pub. L. 101-275, 104 Stat. 140, 23 April 1990.

7 'This statute formed the basis of the prosecution in United States v, Lee, 935 F.2d 952 (Bth Cir. 1991},
discussed below in text accompanying notes 36-40..

8 Religions Vandalism Act, 18 U.S.C., §§ 245(b) and 247 }51988) rotection for those involved in
clnglgglg fede)rally protected activities), Title IX of the Fair ousing Act, 42 U.S.C. § 3631 (1982 and
upp.).

9 See, e.ﬁgl., 18 U.S.C. §242 (1988) which makes it a federal crime for those acting under colour of law
to wilfully deprive a person of federal constitutional and statutory risghts, B%riw eges or immunities.
A civil remedy for such violation is provided under 42 U.S.C. §1983 (1988).

including punishment enhancement statutes, that increase the penalty imposed for
various independently criminal behaviour solely because the behaviour is moti-
vated by a particular animus towards a protected group; 0 (3) statutes which
prohibit certain acts identified with such animus such as cross burning or the
drawing of swastikas; (4) statutes which prohibit the intentional masking of one’s
identity; (5) statutory or common law prohibitions against disturbing the peace,
which may or may not include characterizing hate speech as "fighting” words; (6)
statutory or common law prohibitions against "fighting words" which encompass
hate speech separate and apart from any breach of the peace; (7) civil action for
defamation; (8) individual civil recovery in tort by characterizing the hate speech
as some type of tortious injury other than defamation such as the intentional
infliction of emotional distress or assault; (9) criminal action for group defamation;
(10) statutes restricting hate speech in certain limited environments such as the
workplace or the university; and (11) use of licensing or public permit requirements
to deny public demonstrations or gatherings by persons using hate speech.

A majority of the states have passed some me'ation of one or more of the
kinds of legislation noted in the categories above. However, the constitutional
validity of a number of these statutes has been challenged, primarily on the basis

" that they are violative of the First Amendment’s free speech guaraniees, that they

constitute an invasion of privacy or associationalxights, that they are either vague
or overbroad in their prohibitions or both, or that they violate the equal protection
clause of the Fourteenth Amendment in providing greater protection to victims of
certain behaviour motivated by the racial or ethnic animus of the perpetrator than
they do for victims of the same behaviour motivated by other reasons. The equal
protection argument is used in this last context as a means of striking down
restrictions on speech rather than using equality arguments as a basis for justifying
infringements on free speech. ‘

There have not been a large number of constitutional challenges and their
success, as discussed below, has been mixed. The US Supreme Court may soon
supply specific guidance iq 2this area when it decides R.A.V, v. 51, Paul, Minnesota,
which is discussed below.' Arguments were heard last December and a decision
is expected by July 1992,

10 Some jurisdictions have enacted a single statute which references other offences and provides for
an increased 2penal when the motivation involves ethnic or racial animus. See, e.g., Ohio Rev.
Code Ann. §2927.12 (Baldwin 1991); 18 Pa. Cons. Stat. §2710 (1989); Wis, Star. §939.645 (1988).
Other jurisdictions make certain behaviour a crime or a civil action under one provision and that
same behaviour a sec%arate crime or cause of action when motivated b&mcial or ethnic anirmus, See,
e'ﬁj' Il Rev. Stat, ch, 38 gara. 12-71 (1989); Mass. Ann, Laws ch. 265 §239 (Law Co-op 1990);
Okla. Star. Tit. 21 §850 (1550).

11 See Anti-Defamation League of B'nai B'rith, "Hate Crimes Statutes: A Response to Anti-Semitism,”
Anti-Defamation League of B'nai B'rith Law Report SSpripg!Summer 1988), which lists these
provisions. Some jurisdictions have enacted legislation allowing civil as well as criminal canses of
action. See, e.g., Idaho Code 18-7902 (defines malicions harassment); Idaho Code 18-7903 (lists
criminal and civil penalties and actions). .

12 No. 90.7675. The case was granted cerfiorari on 10 Juns 1991, 11 S, Cr. 2795, The case was decided
IIG( ‘tvhezg%%[’eme Court of Minnesota under the name of I the Matter of the Welfare of RA.V,, 464
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SUPREME COURT DECISIONS

In the US Supreme Court’s only decision analyzing limits on hate speech in the
coniext of group defamation, Beauharnais v, ]Hinois,13 decided in 1952, the Court
upheld the constitutionality of an Illinois criminal statute which prohibited the libel
of a class of citizens, The Court held that libeltous, insulting, or fighting words are
not protected speech, While that decision has never been expressly overruled,
subsequent Supreme Court decisions extending greater protection to libellous
speech may cast doubt on the current validity of this decision. Some lower courts
have also subsequently rejected the group libel concept. Nevertheless, some scho-
lars have emphasized that Beauharnais has never been overruled and contime to
look to the decision and its reasoning as a basis for restricting racist speech.

Advocaies of regulating hate speech also rely for support on the doctrine of
“fighting words.” This doctrine was first articulated by the United States Supreme
Court in Chaplinsky v. New Hampshire.“The Court defined fighting words as
words which by their very utterance inflict injury or tend to incite an immediate
breach of the peace. Some scholars have argued, however, that subsequent Court
decisions have so limited the concept of ﬁghtilgg words as to render it ineffective
as a justification for restricting racist sp<3c:ch.1 They maintain that it is only the
second prong of the doctrine - inciting an immediate breach of the peace - that
retains any kind of vitality.

Many years afier Chaplinsky, in Brandenburg v. Ohio,16 the Supreme Court
held that only speech which was "directed to inciting or producing imminent
lawless action"” and was "likely to incite or produce such action" could be pros-
cribed. Some argue that when hate speech targets a particular individual it may be
likely to give rise to such imminent lawless action,

Proponents of restricting hate speech argue that limitations on such speech
do not interfere with the justifications advanced for free speech, including preser-
vation of and participation in the democratic process, the achievement of a balance
between social stability and change, the ascertainment and furtherance of truth, and
self-expression and self-fulfilment, They also argue that hate speech is not an idea
with cognitive content protectable by the First Amendment. Although the Supreme
Court has held that the emotive content as well as the cognitive content of speech
is protected under the First Amendment,l it has addressed this issue only in the
context of political speech and obscenity, and not in the context of the cquality
concerns presented by hate speech,

Additionally, at least some critics argue that speech restrictions may be used
disproportionately against minority speakers rather than in an effort to protect them
from hate speech and thus, as with alt speech restrictions, "endanger principles of

13 343 U.S. 250 (1952).
14 315 1.8.568 (1942),

15 Nadine Strossen notes in her chapter below that "the Court has overturned every single conviction
it has reviewed since Chaplinsky.” But see Delgado in the following cha ter; and Mari Matsudg,
"Public Response to Racist Speech: Considering the Victim's Story,"g87 Pj:"ch. L. Rev. 2320 (1989).

16 395U.8. 444 {1969). The defendant, a prominent member of the Ku Kiux Klan, had been convicted

under Ohio’s Criminal Syndicalism stawte of making racist remarks at a Klan rally. The Supreme
Court reversed the conviction,

17 See, e.g., Cohen v, California, 493 US. 15 {1571}, See Smolla, "Rethinking the First Amendment
Assumptions about Racist and Sexist Speech,” 47 Wash. & Lee L. Rev, 171 (1930).
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equality as well as free speech. "18 This concern is eliminated if minority speakers
are not subject to the restrictions, a point vigorously debated by scholars, as noted
above,

Criticism of anti-hate speech provisions argue that the most effective way to
combat racist speech is to expose its evil by discussion and debate rather t_han by
suppression. More speech is more effective than less speech. Censorship will only
drive the racism underground where it will be harder to eradicate. Advpcatcs of
restrictions on hate speech respond that hate speech is intended to silence or
intimidate the targets of such speech rather than to invite their response or to engage
in debate. They point to social science theories abont the origins of prejudice and
the effective means of controlling it, arguing that desirable behaviour can be shaped
by an understanding of what is or is not socially acceptable. Thoselproponents argue
that conirol}ing the acts will ultimately control the undesired attitudes underlying
those acts.

HATE SPEECH ON CAMPUS

The hate speech debate has probably been the most vocal in the United States in
the university context. In addition to the approaches taken outside the walls of the
academy, several arguments have been raised tailored to the unigueness of the
university environment. Both advocates and critics of anti-hate speech codes ha_ve
relied on the argument that the university is a special environment 'w1th' special
responsibilities. Civil libertarians opposing regulation view the university as a
"bastion of freedom" whose function is to foster the free flow of ideas, even those
which are abhorrent, in the quest for truth and knowledge. On the other hand,
proponents of anti-hate-speech codes argue that the university has an obhganon‘to
eradicate prejudice and discrimination and ensure that no member of its community
is deprived of the right to equal educational opportunity. Hate speech, they contend,
causes real harm and real discrimination, preventing the targets of this fprm of
racism from availing themselves of the full value of the institution’s education and
educational opportunity. Moreover, some commentators argue that the acadern}c
institution itself has a responsibility towards potential victims of racial or ethnic
harassment or intimidation. ]
Additionally, proponents of university anti-harassment, ann-l_late speech
codes argue that members of the university community, particularly in the qlass-
room, are like a captive audience which thus gives the university greater l'fmtude
in regulating speech which is directed at them inside the university. With the
realization that a university serves different functions depending upon \_vhlch part
of the campus is involved, the University of Michigan attempted to zone its campus
for purposes of its anti-harassment code. Thus, certain speech was proscnbeq in
the classroom, for example, but not in the public areas between classroom l_)qﬂd-
ings.”” In Doe v. University ofJ‘iafichz}gan‘,z2 one of only a handful of court decisions

18 See Nadine Strossen’s chapter, below.
19 See Matsuda, supra note 15. See also Richard Delgado’s chapter, below.

20 See Richard Defgado’s chapter, below, citing Dartmouth President James O Freedman concerning
his dispute with the Dartmouth Review.

21 'The University policy zoned the school into three areas. The extent of reglation varied depending
upon tll:slzvgcagolr)noof?he behaviour in-question, The broadest amount of speech protection existed in
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scrutinizing the constitutionality of hate speech restrictions on university campuses,
the federal district court judge struck down the university’s anti-harassment code.
The court reasoned that the university's regulations and the manner in which they
had been implemented made the limitations vague and overbroad in scope. How-
ever, the court’s holding does not necessarily preclude constitutional application
of such a zoning approach (o the hate speech problem in some other factual context.

The extent of permissible regulation of speech might also depend upon
whether there is some privacy expectation on the part of the targeted person or
persons. Thus, restrictions may be permissible with regard to speech in residence
halls, where, as in one’s home, the expectation of privacy is high.*” The proper
degree to which speech may be restricted might also be affected by the amount of
power the speaker has over the person to whom the speech is addressed. Thus, even
many strong critics of limitations on hate speech preue that a professor may not
make racist remarks to students in the classroom.”

Some university codes have limited their hate speech restrictions to epithets
directed at an individual target rather than words generally directed at a group, in
an effort to fall within a more narrow definition-of "fighting words” which would
more cloggly align it with the concept of preserving the peace and preventing violent
reaction,”. Others, however, have argued that the injury of a bias-motivated insult
is not just an individual one "but a collective onc that the community may and
should address, "%

In UMW Post, Inc. Board of Regents of University of Wisconsin University,
a federal district court held that the University of Wisconsin’s rule prohibiting
students from directing discriminatory epithets at particular individuals with the
intent to demean them and create a hostile educational environment was vague and
overbroad.?’ It further held that the proscribed epithets did not constitute "fighting
words". In rejecting the "fighting words" characterization, the court reasoned that
the US Supreme Court had narrowed the meaning of that concept so as to include
only speech that "tends to incite an immediate breach of peace” which must thus
"naturally tend §° provoke violent resentment” and must be "directed at the person
of the hearer."”

the public areas. Less speech protection was given in the academic centres, inclnding classrooms.
Speech was given the least protection in the residential dormitories.

22 721 F. Supp. 852 (E.D. Mich. 1989).

23 Although the issue was not presented to the court in Doe, other Su[preme Court decisions lend some
Support to the argument that targets of hate speech may be entitled to more protection from such
f‘%gleﬁhswil%% 1; 11; éiér)ected at them in the privacy of their home than elsewhere. See Frisby v. Schultz

24 See Nadine Strossen's chagter, below. See also R Schneider, "Sexval Harassment in Higher
Education," 65 Tex. L. Rev. 525, 569 (1987).

25 See Cohen v. California, 403 U.S. 15, where the court stated that the wearing of a jacket bearing an
offensive exg_lenve in a courthouse was constilutionally protected speech since the offensive words
were "not a direct personal insult" that was specifically directed at the particular hearer.

26 See Delgado, below.
27 774 F. Supp. 1162 ?:D. Wis, 1991). As already noted, the Supreme Court in Chaplinsky v. New
Hampshire had established two parts of the fighting words concept - the infliction of injury or the

tendency to incite an immediate breach of the peace. The Board of Regents apparently believed that
gle first half of the fighting words definition continues 1o constitute protcclegl;peech. Id. at 1170n.

28 Id. Subsequent to this decision, the University of Wisconsin redrafied its anti-discriminatory speech
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While the Wisconsin rule was designed to proscribe speech targeted at
particular individual, the rule was not limited to epithets that incited the hearer, Tt
court also refused to apply the limiting construction requested by the universit
The rule had been challenged on the basis of the federal as well as the sia
constitution.

All the remaining reported decisions involving the hate speech issue «
campus have sirilarly struck down limitations on cxplé%ssion. InJOTA XI Chapt
of Sigma Chi Fraternity v. George Mason University,” a fratemity and two of i
members challenged the disciplinary action taken by the public university again
the fraternity as a result of the fraternity’s participation in an "ugly woman" conte
which was held as part of a charity fund raiser. In the course of the contest, one
the participants "dressed in black face, used pillows to represent breasts ar
buttocks and wore a black wig with curlers." Upon receiving a letter of complai
from student leaders that the contest was offensive "because it perpetuated raci
and sexnal stereotypes”, the university imposed sanctions on the fraternity, Tl
fraternity and two of its members challenged the sanctions as a viclation of the Fir
Amendment.

The federal district court agreed. It held that the university had not tried
regulate the conduct of the fraternity, but the "expressive message conveyed by tl
skit which was perceived as offensive by several student groups.” Citing
Supreme Court’s decision in Barnes v. Glen Theaters, Inc.,”" the court conclud
that the skit at issue involved "more than a kemel of expression,” thus entitling
to First Amendment protection. The court rejected the university's argument th
even if the activity is protected, the university had a compelling interest
restricting it in order to further its mission “to promote learning through a cultural
diverse student body ... , to eliminate racist and sexist behaviour on campus ... ,
accomplish maximal desegregation of its student body," and to prevent the "unde
min[ing of] the education of minority and women students".

In Levin v. Herleston l. a tenured professor at the City College of Ci
Uhiversity of New York, brought a civil action against college officials argnir
that his free speech and tenure rights had been violated when state colle;
administrators, because of the professor’s controversial views regarding affirr
ative action and the relative intelligence of blacks and whites had (1) create
aliernative parallel class sections of the professor’s classes although there had n
been any student complaints from students taking the professor’s class or proof th
the professor had acted unfairly or unprofessionally in the classroom; (2) create
an ad hoc committee of faculty to investigate the professor’s writings and publ
statements outside the classrocom; and (3) had failed to adequately protect again

- disruptions in the professor’s classroom and discipline the students involved in su
pr p

code in an effort to overcome the objections raised by the court. According to Pat Hodulnik, Sen:
Legal Counsel for the University of Wisconsin, as of going to press, the Board of Regents of t
Unwerisity has initiated the administrative rule making process necessary to legally implement 1t
new rule.

29 C.A. No. 91-785-A (E.D. Va. Alexandria Div.) (27 August 1991).

30 111 8. Cr. 2456 (1991) (upholding an Indiana law which prevented certain establishments fic
offering performances of totally nude dancing). Stated the Court: "It is possible o find some kerr
of expression in almost every activity a person undertakes ... byt such a kernel is not sufficient
brinEI the activity within the protection of the First Amendment™, quoting its previous decision
Dalias v. Stranglin, 490 U.S, 19, 25 (1989).

31 770 F. Supp. 895 (S.D.N.Y. 1991).

=275 -



disruption. The professor maintained that the College’s actions had damaged his
standing in the academic community and could foreclose professional oppor-
tunities. The federal district court agreed and enjoined the college from creating
the "shadow sections", from commencing disciplinary action against the professor
based on his protected expression of ideas and ordered the college to take reason-
able steps to prevent the disruption of the professor’s classes.

OTHER HATE SPEECH CASES

The case law dealing with hate speech outside the university setting has primarily
involved constitutional challenges to siatutes prohibiting cross-burning, mask-
wearing, penalty enhancement provisions, general anti-harassment provisions and
the denial of permits for demonstrations.

Permits

The denial of a permit is viewed as a prior restraint which is highly disfavoured in
American law. A permit restriction based on the hate message of the demonstrators
could be seen as violaling a basic premise of First Amendment jurisprudence -
content and viewpoint neuvtrality, The burden in upholding such a restraint is very
heavy. Permit requirements must be based on content neutral standards which are
not arbitrarily left to the discretionary implementation of government officials.
Afttempts to restrict marches by Nazis or the Ku Klux Klan have been struck down.

In Collin v. Smith, 2a group of Nazis sought a permit to march in the town
of Skokie, Illinois, where a significant number of Jewish survivors of the Holocaust
lived. The town had passed an ordinance which proscribed demonstrations by
people wearing certain military-style clothing or uniforms. The federal Court of
Appeals for the Seventh Circuit invalidated the ordinance on the ground that it was
content based since "[a]ny shock effect...must be attributed to the content of the
ideas expressed.” The trauma caused to Holocaust survivors on seeing Nazis
marching in their community could not justify the suppression of the symbolic
expression.

In Klu Klux Klan, etc. v. Martin Luther King Worshippers,33 the federal
district court of Tennessee invalidated parts of an anti-parade ordinance. The court
held that the city could not deny the Klan members who sought a parade permit
their constitutional rights to assembly and free speech by denying their parade
request outright, The court held, however, that the city could deny a permit on the
date when a permit for another demonsiration had been granted and that a high
school did not have to allow the Klan the use of its facilities.”* Both the Collin and
KKK casesteasoned that in the context of parades and demonstrations certain masks

32 578 F.2d 1197 (7th Cir. 1978).
33 735 F. Supp. 745 (M.D. Tenn. 1990).

34 See also National Socialist White People's Party v, Ringers, 473 F.2d 1010 t(tllh Cir. 1973) (school
authorities must allow Party access 1o school facilities in off-scheel hours for meetin, to all
members of the cPub]ic). But see NAACP v. Thompson, 648 F. Supp. 195 (D. Md. 1 82; federal
district court held that county zoning administrator may be enjoined from issuing permits for holding
public Ku Klux Klan rallies on private propenty when such rallies were open 1o general public except
members of particular racial and ethnic groups).
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and disguises may constitute strong ssgmbolic political expression that is afforc
protection by the First Amendment."

Cross Burning and Other Expressive Conduct

At least one Iower federal court has upheld a statute which prohibits cross burn
and the posting of swastikas under certain circumstances, The Supreme Cour
expected to issue a decision in its first cross buming case by the end of 1992, 1
constitutionality of such laws may depend on whether their proscriptions appl:
activity on one’s own property, on someone ¢lse’s property, or on public prope
Cross-burning has been prosecuted under federal law as well as state and local I

InU.S. v. Lee™ afederal court of appeals rejected a constitutional challe;
to a federal prosecution involving cross buming. The defendant built and burne
cross in a field adjacent to a racially mixed apartment complex. He was prosecn
under the federal statte which makes it a crime to conspire to injure or intimid
any citizen in the free exercise of federally guaranteed rights.”’ The federal cc
of appeals helg that the stamte as applied to the defendant did not violate the F
Amendment.*® The defendant had argued that the federal statute "punishes
expressive act of cross burning"” and that it was overbroad because it "reach[ec
substantial amount of constitutionally protected conduct.” The defendant
argued that the statute was vague because it did not give notice that cross bum
was a crime and used the vague term "intimidate",

The court rejected all of these arguments. The court held that the statute v
content ncutral, Applying the (’Brien test, the court found that the governmer
interest in regulating the behaviour was unrelated to the suppression of f
expression as it did not prohibit a person from conspiring to burn a cross to con
a message of hatred but prohibited such action only when there was the inten
threaten or intimidate the targeted individuals from exercising their feder:
guaranteed right to be free from racial discrimination in housing. The court &
held that the incidental restriction on free speech was no greater than was essen
to further the governmental interest in protecting the federally guaranteed righ
rent and occupy a dwelling without racial discrimination.

The court reasoned that the statute was not overbroad because it proscril
conduct only when done with the specific intent to threaten or intimidate anot
in the enjoyment of a federally guaranteed right, and noted the importance
restricting such speech where it is impossible or impracticable for the listener
viewer 10 avoid exposure to the speech. The court also rejected the vaguen

35 KKK, 735 F, Supp. at 751, citing Collin, 578 F.2d a1 1200.
36 935 F.2d 952 (8th Cir. 1951).
37 18 US.C. § 241.

38 Similarly, in U.S. v. Haywgrd, 712 F, Suﬁp. 399 (D. Iit. 1991), a district court in Illinois held

prosecutions for cross buming near a dwelling under 18 U.S.C. § 844{h)(1) (which prohibits the
of fire in connection with any activity which constitutes a federal felony) as well as under 42 U..
§ 3631(b) (which prohibits e use of force or threat of force to interfere with the rights of any per
to purchase or occupy a dwelling because of that persen's race) did not violate the First Amendm
The court relied on the constitutional analysis used by the U.8. Supreme Court in its two rex
decisions striking down limits on flag buming. The court in Hayward concluded that expres
conduct was involved, but that the siatutes were content neutral and narrowly drawn and
sufficiently important goverument interests were involved, See also U.S. v. Long, 935 F.2d 1
1212 (11th Cir. 1991),
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challenge. The term "intimidate” used in the statute was not vague because the term,
vigwed in the context of the statule, should be understcod to mean "to engage in
conduct designed to interfere with a person’s free exercise of federally guaranteed
Tights ... [As such, that term] neither requires ordinary people 1o gyess atits meaning
nor does it encourage arbitrary or discriminatory enforcement.”

A vigorous dissent in Lee, concluding that the statute criminalized protected
pure speech. It reasoned that the governmental interest involved was the right of
individuals to be free from threats of physical force and that the terms "threaten”
or “intimidate" did not necessarily include a threat of physical force. The dissent
hypothesized that the defendant could have threatened and intimidated the black
residents of the apartments by distributing pamphiets in the apartments which stated
the presence of "the Ku Klux Klan in the neighborhood, [that they] disliked black
people, and wanted them to move out.” The dissent rejected the application of the
captive audience concept, noting that the cross buming did not even occur on the
apartment’s own property. If the burning had occurred on apartment property, a
different result may have been required, making the facts more analogous to the
sitnation in Frisby v. Schultz.®In Frishy, the US Supreme Court had upheld a local
ordinance which banned picketing in a residential area which was targeted at a
single dwelling.

The opportunity to review the applicability of notions of privacy and the
captive audience concept to cross burning may present itself this term when the US
Supreme Court considers RA.V. v. Si. Paul, Minnesota. In RAV., the white
defendant, a boy of 17, had burned a cross on the property of an African American
family. He was charged with violating a St. Paul, Minnesota ordinance which
provides that

whoever places on public or private property a symbol, object, appel-

lation, characterization or graffiti, including but not limited to, aburning

cross or Nazi swastika, which one knows or has reasonable grounds to
know arouses anger, alarm, or resentment in others on the basis of race,

color, creed, religion, or gender commits disorderly conduct ... .

The defendant challenged the constitutionality of the provision arguing that it
violated the First Amendment’s guarantee of freedom of speech because the
ordinance punished protected as well as unprotected behaviour and was therefore
overbroad. The trial court dismissed the criminal charges on the ground that the
ordinance proscribed expressive conduct in violation of the First Amendment. The
city appealed and the Minnesota Supreme Court held that the ordinance was not
substantially overbroad in its scope because it could be interpreted to proscribe
expressive conduct which constituted "fighting words" or provocation to "immi-
nent lawless action." The state court distinguished the US Supreme Court’s decision
in Texas v. Johnson*' which struck down a Texas statute prohibiting flag burning.
The Minnesota court reasoned that the Supreme Court in JoAnson had held that an
individual could not be prosecuted for burmning a flag under the Texas flag desecra-
tion statute on the mere assumption that every expression of a provocative idea
would incite lawlessness. In contrast to the invalid Texas statute, the Minnesota

39 935 F.2d at 957.
40 487 U.S. 474 (1988).
41 491 1.8, 397, 403 (1989).

ordipance did "not on its face assume that any cross burning, irrespective of th
particular context in which it occurs, is subject to prosecution." The Minnesol
Supreme Court, therefore, upheld the ordinance,

Masks

There are a number of different statutes prohibiting mask-wearing. These prohib
mask-wearing in different contexts, including while on public property, while ¢
private property, while participating in a demonstration, while committing a crim
independent of any bias motivation or while wearing a2 mask with the intent
coerce, intimidate, or threaten. The purposes underlying these statutes incluc
combating the commission of crime, assisting in identifying the perpetrator,
eradicating racial and ethnic intimidation. There are only a small number ¢
decisions involving racial or ethnic animus in the wearing of a mask.

In Hernandez v, Virginia,™ a state intermediate court held that the wearin
of a mask by a member of the Ku Klux Klan did not constitute cxpressive activit
under the First Amendment because the wearing of the mask itself did not conve
a "particularized message that would have been likely to have been understood t
those who viewed it."™” The court concluded that, even if the wearing of the Kla
mask were expressive conduct, the statutory prohibition on wearing the mask ;
certain circumstances: was constitutional as long as the statutory "purpose :
unrelated to the suppression of free expression.” While the court acknowledged th:
the motive behind the statute’s passage may have been to "unmask the Klan," th
court stated that the plain language of the statute "indicated no purpose to stifle th
Klan’s freedom of expression...[nor had there been] indiscriminate enforcement ¢
the statute against members of the Klan." According to the court, the justificatio
for the statute was to prevent )

violence, crime and disorder by the unmasking of criminals. ... The

incidental ¢ffect of preventing a Klansman ... from wearing his full

costume’ is minor when compared to the government’s interest in
keeping communities safe and free from violence.
The court also rejected the defendant’s arguments that he had been punishe
because of his unpopular views.

Inanearlier decisiﬂl dealing with the constitutionality of a Georgia anti-mas
statute, State v. Miller,”" the Supreme Court of Georgia similarly held that th
statute was not related to the suppression of constitutionally protected speech nc
was it vague or overbroad. The court noted that the stamte was content-neutral an
its restriction was limited_to threats and intimidation, neither of which wer
constitutionally protccted.45 The state had a compelling interest, indeed an "affirm
ative constitutional duty", to safeguard "the right of the people to exercise their civ

42 406 S.E.2d 398 (18 June 1991).

43 The count reasoned that "[tlhe record does not establish ... that the mask is so identified with the K
Klux Klan that it is a symbol of its identity. The robe and the hood may be such symbols, but it
mask is not. ... The mask adds nothing, save'fear and intimidation, to the symbolic message expresse
by the wearing of the robe and the hood.”

44 398 S.E.2d 547 (Ga. 1990).

45 Id. a1 551. The disseminghjustice arg}ll.led that while this may be a compelling state interest, "there
no close nexus between the means chosen and the permissible objectives of the stawte ... [and thu:
the statute is not narrowly aimed at the permissible objectives." /d, at 555.



rights and to be free from violence and intimidation". The court consirued the
language of the statute to "apply only to mask-wearing conduct when the mask-
wearer knows or reasonably should know that the conduct provokes a reasonable
apprehension of intimidation, threats or violence”.*® The statute did not prevent
mask-wearing on private property. Recognizing that, "under certain cirgymstances,
anonymity may be essential to the exercise of constitutional rights"4 , the court
distinguished the defendant’s action from non-threatening political mask-wearing
which was not proscribed under this statute. Previous decisions have established
the right of political protesters to wear masks, 3

At least one state supreme court, however, has struck down a mask-wearing
statute. In Robinson v. State,* the Florida Supreme Court ruled that a state statute
which prohibited a person from wearing an identity-concealing mask while on
public property was overbroad as it counld be applied to innocent activities. The
courtrefused to give a limiting construction to the statute, However, an intermediate
appellate court in Florida subsequently upheld the constitutionality of a different
statute which provided for penalty enhancemengoif the offender wore a mask
concealing his identity while committing a crime,.

Penalty Enhancement Statutes

Although state courts have scrutinized various penalty enhancement statutes, they
have reached conflicting results and thus have provided no clear guidance as to the
kinds of provisions which are likely to be found constitutional. In State v. Beebe,
an Oregon state intermediate appellate court upheld the constitutionality of a state
criminal racial intimidation statute which provided for a greater penalty for certain
unlawful conduct if racially motivated. The defendant had challenged the enhanced
penalty for assaunlt. The court, noting several other examples of penalty enhance-
ment factors other than racial animus, held that there was a rational basis for the
distinction. The court reasoned that the legislature could legitimately determine that
there is a greater danger to society from assaultive conduct directed at a person
because of hisrace, religion or national origin than there is from such conduct under
other circumstances. This is because “[s]uch confrontations ... readily - and com-
mondy do - escalate from individual conflicts to mass disturbances” which thus have
more serious consequences than those which are associated with assaults motivated
by other reasons. The court also rejected a First Amendment challenge to the statute
by concluding that the statute applied in this case to conduct and not speech.

46 Id. at 552.
47 Id.

48 See Ghafariv. Municipal Court, 87 Cal, App.3d 255, 150 Cal. Rptr, 813 (1979); Aryan v. Mackey,
462 F. Supp. 90 (N.D. Tex. 197K). Both involved political protests by Iranians.

49 393 So0.2d 1076 (Fla. 1980). The statute was amended after the Robinson decision, There are other
carlier decisions in other jurisdictions involving the validity of anti-mask wearing statutes where the
issue of racial or ethnic animus was not involved, Some of these decisions uphold the statutes and
some invalidate them.

50 Fletcher v, State, 472 So0.2d 537 (Fla. App. 5 Dist. 1985).

51 680 P.2d 11 (Or.App. 1984),

52 In 1989, the Oregon statute was amended. In State v. Hendrix, 813 P.2d 115, 107 0r.Apﬁ.734 (19
June 1991}, a state intermediate appellate court rejected free speech as well as vagneness challenges
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However in State v. Harriryg,’tw:,s3 decided only days before the Be
decision, a different intermediate state court in Oregon struck down the sta
general harassment statute. The court examined both the state’s general harassn
statute and another subscction of the state racial intimidation statute involve
Beebe, which imposed an enhanced penalty for harassment motivated by ra
animus. The court held that it was unnecessary to assess the constitutionality of
enhanced penalty statute because it concluded that the general harassment sta
upon which it was based was itself a violation of the state constitutional guara
of freedom of expression. The court held that the general harassment provision
unconstitutional because it did not solely proscribe words which were intende
likely to provoke physica:,! violence.

In State v. Bellamy, * the Connecticut state intermediate appellate court |
that the trial court erred in dismissing an information which charged the defen
under a general harassment statute. The defendant had drawn swastikas on a s
used to record pump readings during his shift at 2 pump plant after an Ortho
Jew transferred to that shift. The court reasoned that a more fully developed fac
record was necessary in order to determine whether the swastikas were "figh
words" or whether they invaded the Jewish 5compla.inalru;’s privacy interests bec:
he could be viewed as a captive audience. 3

The Supreme Coglﬁrt of Washington upheld its state’s general harassn
statute in State v. Smith.™ The case did not involve a racially or ethnically motiv:
crime. The statute was challenged on vagueness grounds. The court held, ci
Chaplinsg/q v. New Hampshire, that threats of harm to others are not prote:
speech.

InPeople v. Dietze ,53 New York’s highest state court invalidated New Yo
harassment statute which prohibits the use of “abusive™ language with the intes
“harass" or "annoy" another person. The court held that the statute prohibited n
than "fighting words" and did not limit its application to an imminent breach ol
peace. The court refused to provide a limiting construction of the statute. Nei
racial nor ethnic animus was involved in Dietze; rather, the speaker verbally ab:
the victims with knowledge that they were mentally disabled.

Prior to Dietze, a New York trial court had upheld a state statute psrohibi
harassment motivated by ethnic or raciat animus. In People.v. Grupe °ac
refused to dismiss the charges against a defendant who had been charged

(o the amended Intimidation Law, Accord, State v. Martin 818 P.2d 1301, 109 Or. App. 48
October 1691).

53 680 P.2d 666 (Or. App. 1984).
54 495 A.2d 724 (Conn.App. 1985).

55 For procedural reasons, the court refused to consider the defendant's claim that the statute
unconstitutional, vague or overbroad in its scope.

56 State v. Smith, 759 P.2d 372 (1988).

57 See, e}.f., State v. Brown, T48 P2d 276 (Wash. App. 1988), citing among other cases, Chaplin:
New shire 315 U.8. 568. In Cormmonwealth v. Duncan, the Pennsylvania Supreme (
tejected a First Amendment challenge and vpheld a defendant’s conviction for criminal solicit
for lewd and non-political remarks made to a female university student in a university dorm
363 P.2d 803, 239 P. Sup. Ct. 539 (1976).

58 75 N.Y.2d 47, 550 N.Y.5.2d 595 (Ct. App. 1989).

59 141 Misc.2d 6 (1988).
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striking a person while shouting an anti-Semitic comment. The court held that since
the statte regulated violent conduct and not speech, the court did not need to reach
the First Amendment issue. The court reasoned that even if the defendant’s
behaviour were expressive, it would not be entitled to First Amendment protection,
Atbest such a statement under the circumstances would constitute "fighting words"
since an ethnic or racial insult shouted while striking the person who is the object
of that insult is likely 1o increase the chances of provoking a violent response,
Moreover, the court took judicial notice of the government’s compelling interest
in penalizing bias-related violence, and concluded that that interest is unrelated to
the suppression of free expression. The court also rejected the defendant’s argument
that his equal protection rights were violated because the penalty established for
bias-motivated harassment was greater than that established for harassment moti-

vated by other reasons. The court concluded that the state legislature had a rational -

basis in drawing that distinction. Dietze leaves the validity of Grupe in some doubt.
However, it may be argued that an imminent breach of the peace is more likely if
the motivation is racial or ethnic bigotry than.other reasons, thus distinguishin g the
statutory provision involved in Grupe from that in Diesze. -

Conflicting opinions have also been rendered by three Ohio state intermediate
appellate courts which reviewed the Ohio ethnic intimidation statute. One court
upheld the statute and found that it was neither vague nor overbroad®® because the
defendant’s racially motivated threats which were directed at specific individuals
“would likely cause a bregch of the peace". Two other courts held that the statute
was vague and overbroad. 1 One of these held the statute did not make clear whase
race, religion or ethnicity - "the victim, a passerby, a group of people from the
accused’s past, the police, or anyone else” - was to be considered in determining
whether a violation had occurred, The Ohio Supreme Court has just heard argument
in these cases, although it has not yet issued an opinion resolving the conflict.

Tort Law

Tort law may provide another mechanism for responding to hate speech, although
many of the same constitutional issues that are posed above also pose problems in
this area, While defamation is the tort action most commonly used to seek redress
for racial or cthnic epithets, several scholars and a few courts have suggested that
hate spegch may, in addition, constitute the intentional infliction of emotional
disiress,

Hate speech may also be viewed as an assault, at least when it creates a
reasonable apprehension that a battery, or offensive bodily contact, will occur.
Other tortious actions have been suggested by commentators for hate speech in the
university context, such as the tortious interference with advantageousrelationships

60 State v. Wyanz, No. 80-CA-2, Court of Appeals, Delaware County (Dec. 6, 1990).

61 State v. May, Nos. 12239, 12259, and 12260, Court of Appeals, Montgomery County (June 27,
1991); State v. Van Gundy, Franklin App. No. $0AP-473 er r. 16, 199%) (unreported). See also
City of Cincinnati v. Black, 8 Ohio App.2d 143, 146-14 (?966) (invalidating a city ordinance
prohibiting the distribution of pamphlets communicating religious and racial hatred and bigotry).

62 See, eé., _Delgado "Words that Wound: A Tort Action for Racial Insults, Elgithels. and
Name-Calling,” 17 Hary, CR.-C L. Rev, 133 %1982’}; See also Wiggs v. Courshon, 355 F, Supp. 206
S.D. Fla. 1973). The US Supreme Court has held that the tort of intentional infliction of emotional
1stress cannot be nsed to circumvent the constittional obstacles imposed in an action for defamation
brought by a public figure. Hustler Magazine v, Faiwell, 485 U.8. 46 (1988).
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(between the university and the targeted victim of the hate speech) and tort
interference of contract (between the victim and the university).

Limitations on bias-motivated harassment, including verbal harassment, |
also been imposed by common law and state gnd federal statutes in the workp
and in other specific contexts like hous.ing.6 Thus, verbal harassment crea
hostile envirgnment which constitutes discrimination under various statutes
rcgulal;ions.6

CONCLUSION

Whatever the outcome of the US Supreme Court’s decision in RA.V. v. St F
Minnesota, the increasing number of incidents motivated by racial and et
animus demand a response. While eradicating such hatred and discrimination
goal shared by all civil rights advocates, the issue whether the free speech guz
tees of the First Amendment help or hinder such solutions awaits further expl
tion by the US Supreme Court.

63 See Love, "Discriminatory Speech,” 47 Wash, & Lee L. Rev, 123 (19%0).
64 E.g., 42 U.S.C. § 363 (1987 and 1988 Supp.),
65 See Title VII of the 1964 Civil Ri ghts Act, 42 U.S.C. §§ 2000e-2000e-17 (1982), which is the i

federal statute prohibiting discrimination on the basis of sex race, religion, and national orig
the worlﬁrlace; Mevitor Savings v. Vinson, 477 U.8. 57 (1986) {recognizing a cause of action
Title VII for sexual harassment, including environmemal sexual harassment); Robinso
Jacksonville Shsip rd, Inc., 760 F. Supp, 1486. See also Title IX of the Educational Amendm
of 1972, 20 US.C. 8§ 1681-1686 (1935). First Amendment limitations are only applicable 1
State aclion is involved. These limitations may not, therefore, apply 1o the conduct of a private pel
Institution or employer.
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CAMPUS ANTIRACISM RULES: CONSTITUTIONAL NARRATIVES
IN COLLISION'

Richard Delgado
INTRODUCTION

Over the past few years, nearly two hundred university and college campuses have
experienced racial unrest serious or graphic enongh to be reported in the press. Most
observers believe the increase in racial tension on the nation’s campuses is real,
and not just the product of better reporting or record keeping.

In response, a number of campuses have enacted student conduct rules
prohibiting slurs and disparaging remarks against persons on account of their
ethnicity, religion or sexual orientation. The University of Wisconsin rule, for
example, prohibits remarks that (i} are directed to an individual; (ii) demean based
on membership in a racial, religious, or sexual group; (iii) are intended to demean;
and (iv) interfere with the victim’s ability to take part in education or
instruction. . ,

This article deals with some of the thorny issues such rules raise. ... The
problem may be framed in two ways - as a First or Fourteenth Amendment problem
- that are equally valid but lead (o drastically different consequences. Yet, no a

priori reason exists for declaring the problem "essentially" one of free speech or
protection of equality. . . .

|. THE CURRENT CONTROVERSY

Incidents of racism and other forms of bigotry have been proliferating on the
nation’s campuses. Some universities have done as little as possible or have focused
on specific episodes or perpetrators. Others have instituted broad-based reforms,

ranging from curricular changes to adoption of student conduct rules penalizing
racist speech and acts.

A. Major Incidents and Institutional Responses

1. The Citadel - In October 1986, a black cadet was aslecp in his room when he
was awakened by five intruders chanting his name. The invaders, clad in white
sheets and cone-shaped pillowcase masks, shouted obscenities and fled, leaving
behind a charred cross made of newspaper. Five white cadets confessed. The
Citadel’s president condemned the action but denied it reflected the racial climate
on campus. Shortly thereafter, the black cadet resigned from the academy because
of harassment for having reported the incident, and filed an $800,000 civil rights
action against the school. College officials then issued a report absolving the school
of responsibility and recommending only increased ethnic awareness classes for

1 Ed. note: This essay is an abridged version of an article of the same title which appeared in
Northwestern University Law Review , Volume 85, Issue 2 (1991), 343-387 and is reprinted by
special permission of the Law School, )
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illegally wearing masks in violation of a state anti-Klan law. The Citade} prc
gated no new rule governing racial insult or hazing,

2. Dartmouth College - In February 1988, four members of The Dartmouth Re
a conservative weekly newspaper, confronted William S. Cole, a black prof
at the conclusion of his music history class. The newspaper had recently pub
a highly critical review of Cole’s course. The confrontation turned into a she
and pushing match between the professor and Review members. Black stu
charged that the article and classroom incident were racially motivate_d: the R
insisted that they were simply fair criticism of a professor’s teaching abili
university panel found three staff members guilty of disorderly conduct, h:
ment, and invasion of privacy for initiating and secretly recording the "vex:
exchange” with Cole. The event caused a heated exchange between the Revie
Dartmouth President James O Freedman, who criticized the newspaper for
soning ... the intellectual environment." For its part, the Review charged Free
with censorship and reverse discrimination.

Racial tensions continued to mount. In two later issues, the Review com
President Freedman, a Jew, with Adolf Hitler, The college trusices condemn
newspaper, but declared themselves powetless to impose punishment. S
thereafter, a superior court judge ordered Dartmouth to reinstate two of tlu.a st
on the ground that a member of the disciplinary panel had been biased against
Two months later, a federal district judge dismissed the students’ suit again
university. Like the Citadel, Dartmouth took no action to prohibit racial insu
invective. . ..

4. University of California-Berkeley - An intoxicated fratemity member sh
obscenities and racial slurs at a group of black students as they passed |
fraternity house; later, a campus radio disc jockey told black students to "gc
to Oakland" when they asked the station to play rap music, Members pf age
lesbian group reported that an anonymous caller had left a message on it t;ele_]
recorder declaring "You should be taken out and gassed, like Hitler did wi
Jews." Berkeley responded to these and other events by instituting a campus
Diversity Awareness program, and the statewide system enacted a policy prc
ing "those personally abusive epithets which, when directly addressed t
ordinary person, are likely to provoke a violent reaction whether or not they ac
do so.” The mle applies to words spoken on university property, at o
university functions and events. Penalties range from reprimands to dismiss

5. Stanford University - In fall 1988, a group of black and white students at Stz
debated the racial ancestry of composer Ludwig von Beethoven. The black st
correctly maintained that he was a mulatto; some of the white studqnts .den
Later, two of the white students defaced a poster of Besthoven by scribbling
face and adding stereotypically black facial features. The incident sparked a
confrontation between black and white students. Later, Stanford released ar
student conduct code prohibiting words intended to harm or harass, "d
addressed” 1o a specific person, and containing "words, pictores or symbo
are commonly understood to convey in a direct and visceral way, hat
contempt” for a particular race or sex. The Stanford law faculty were divi
whether the new measure met First Amendment standards. . . .
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7. University of Michigan - In January 1987, a group of black women meeting ina
lounge on the Ann Arbor campus found a stack of hangdbills declaring "open hunting
season” on all blacks. A nineteen-year-old white underclassman admiited to distri-
buting them and was disciplined, a result many white students thought too severe,
A short time later, a disc jockey for the campus radio station encouraged listeners
to call the station and tell racist jokes on the air. Other students established a
computerized file which contained racist jokes, accessible through a password.

After these and other incidents, the Regents approved a new student conduct
cade covering several categories of harassment, The policy, which purported to
balance free speech with the university’s need to deter racist conduct, set varying
standards for different locations around the campus, With respect to conduct in
classrooms and other academic settings, the policy prohibited any verbal or physical
behavior which (1) "stigmatizes or victimizes" any individual on the basis of
thirteen different cultural characteristics (including race, sex, ethnicity, and reli-
gion), and (2) threatens or interferes with the individual’s university activities or
"creates an intimidating, hostile or demeaning environment," Sanctions ranged
from formal reprimands te expulsion.

A short time later, a graduate student represented by the American Civil
Liberties Union (ACLU) sued Michigan on the ground that its policy violated the
First Amendment. A United States District Court struck down the policy in August
1989, finding its provisions unconstitutionally vague. The university replaced the
policy with one that bars slurs directed at specific individuals but exempts state-
ments made during classroom discussion. . . .

9. Summary - Racial incidents have taken place at many campuses. A review of the
more celebrated incidents indicates that in several cases - Michigan, Wisconsin,
Massachusetts, Berkeley and Stanford - the incidents led to enactment of antiracism
rules. In others - Dartmouth, The Citadel, and Columbia - no rules were enacted.
There seems to be little correlation between the seriousness or number of incidents
and the enactment of rules. Some universities have responded quickly to a small
number of incidents; others have ignored serious unrest or declared themselves
unable to act. Whether a campus ultimately adopts an antiracism rule or not, the
mere suggestion of such rules generates controversy. The next subpart reviews that
conu?lversy, focusing particularly on arguments against rules limiting racial
speech.

B. The Current Debate

In response to the rising number of racial incidents, nearly a dozen colleges and
universities have adopted student conduct codes or revised old ones to cope with
the new wave of unrest.” These rules and policies have drawn fire from commen-
tators ranging from political conservatives to First Amendment absclutists.

1. The University as "Bastion of Freedom.” - A frequent argument against campus
antiracism rules is that they run counter to the ideal of the university as a bastion

2 Institutions that have already adopted policies include Emory University, the Universities of Texas,
Wisconsin, California, Connecticat, Michigan, Nerih Cargina at Chapel Hill and Pennsylvania,
{Bjrqvm University, Pennsylvania State University, Trinity College, Mt, Holyoke and Tufts

niversily.
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of free thought. Describing the campus as "the locus of the freest expressior
found anywhere," where the unpopular truth may be "pursued - and imparte
impunity,” Chester Finn [professor of education and public policy at Van
University] decries any effort to limit that freedom. Many contend that anti-1
ment policies, even those aimed only at face-to-face insults, might chill ac
exchange or teaching. Further, they argue that "chill" of expression operat:
in one direction: Charles Kors [professor of history at the University of P
vania] charges that at most campuses a white male can be insulted and disp
with relative impunity, Minority protectors often respond by transferring the
outside the realm of speech. Professor Martha Minow, for example, focuses
way racist insults stigmatize the victim, and draws a line between spee
harassment. Dartmouth President James O, Freedman responded to criticisn
attack on the Dartmouth Review by describing the conflict not as a mz
"expression,” but as one of protecting academic diversity,

2.In Loco Parentis. - Opponents of campus antiracism rules also charge t
rules represent a throwback to the days when colleges and universities fun
in loco parentis.” Professor Finn points out that although campuses have 1
to regulate student sexuality and alcohol and drug consumption, they are ne
less anxious to prohibit offensive speech. Professor Minow, on the othe:
points out that "neutrality does not mean no state regulation. The state is not
when it permits some private groups to wield power over others.”

3. Protecting the Vulnerable. - In his long-running battle with the Dar
Review, President Freedman emphasized that an academic institution has ar
sibility toward the potential victim of racial harassment and insult. Conser
reject this idea, arguing that speech cannot be bad merely because it |
individuals to say bad things, Contrary views are an inherent part of an inte!
communify; persons who are "hurt by strong expressions of disagreement
not in a university, but in a Trappist monastery.™ Other writers, howeve:
that the injury of a racist insult is not just an individual one, but a collective
that the community may, and should, address.

4. The Politics of Tolerance. - Many writers who question campus antiracis
maintain that the new restrictions are motivated more by politics than the
protect racial minorities. Robert M O’Neil [former president and professo
at University of Virginia] views the question as whether "special interests”
override free speech protections, Others see the new policies as thinly veiled
fo privilege a liberal agenda, pointing out that higher education’s tolera
scathing speech seems to vary with the ideology of the speaker. George

conservative columnist], for example, questions whether rules banning
offensive to the right - "unpatriotic, irreligious or sexually explicit expres:
would be graciously accepted by leftist endorsers of antiracism rules, ]

3 The in loco parentis docirine held that colleges and universities operated as summogat
responsible for the health and moral well-being of students.

4 Minow, “LookiniAhead to the 1990s,” Keynote Address to the National Association of
and Universities Attomeys Meeting (28 June 1989).

5 Washbum, "Liberalismn Versus Free Speech”, 40 National Review 39 (1988).



Sowell labels antiracism rules as desperate atiempts by liberals to cover up the
failures of affirmative action. Minority protectors respond that protecting people
of color from disparaging treatment is a matter not of politics but human decency,
and is deeply rooted in our tradition of constitutional equality.

5. A Better Way? - Some opponents of antiracism rules urge that "[m]Jore speech,
not less, is the proper cure for offensive :speech."6 Jon Weiner [professor of history
at University of California at Trvine], for example, calls on universities to speak out
forcefully and frequently on why racist speech is objectionable, Others urge that
universities focus on underlying racist attitudes, rather than on their outward
manifestations, or address racism through teaching and example. The soundness of
these and related arguments is detailed later in this article.

Il. INTERNATIONAL PERSPECTIVES

[Ed. note: This part, which discusses the international standards on racist speech
and the laws and practice of several countries,+has been deleted given that these
matters are discussed elsewhere in this volume.]

lll. CONSTITUTIONAL PARADIGMS

Asmentioned earlier, campus antiracism rules can be analyzed from two directions.
One perspective puts speech at the center, and demands that proponents of anti-
racism rules justify the abridgement of that liberty. Another perspective puts equal
dignity at the center, and regards the speech-act as a violation. Proponents of the
latter view argue that the university has the power (perhaps the duty) to protect
vulnerable populations from racial abuse, and demand that the advocates of free
speech show why the interest in hurling invective should nevertheless prevail,
Typically, they cite some of the harms associated with racist speech detailed in the
preceding section. This Part analyzes both views: subpart A evaluates the free-
speech claim, subpart B the equality arguments.

A. A First Amendment View

The First Amendment appears to stand as a formidable barrier to campus rules
prohibiting group-disparaging speech. Designed to assure that debate on public
issues is "uninhibited, robust and wide open," the First Amendment protects speech
which we hate as much as that which we hold dear, Yet, racial insults implicate
powerful social interests in equality and equal personhood. When uttered on
university campuses, racial insults bring into play additional concerns. Few would
question that the university has strong, legitimate interests in (i) teaching students
and teachers to treat each other respecifully; (ii) protecting minority-group students
from harassment; and (iii) protecting diversity, which could be impaired if students
of color become demoralized and leave the university, or if parents of minority race
decide to send their children elsewhere.

6 gﬂrﬂ-lil glé,)"Campus Battle Pits Freedom of Speech Against Racial Slurs,” New York Times, 1 (25
pr. .
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The United States Supreme Court has only on one occasion weighe
speech against the cqugl-protection values endangered by race-hate spe:
Beauharnais v. lllinois,” the defendant was convicted under a statute proh
dissemination of materials promoting racial or religious hatred. Justice Fran}
citing the "fighting words" doctrine of Chaplinsky v. New Hampshire, rul
libellous statements aimed at groups, like those aimed at individuals, fall
First Amendment protection. Later decisions, notably New York Times v. Sul
have increased protection for libellous speech, with the result that some cox
tators and courts have questioned whether Beauharnais today would be d
differently. Yet, Beauharnais has never been overruled, and in the meantimy
courts have afforded redress in tort for racially or sexually insulting languag
few finding any constitutional problem in doing so.

Moreover, over the past century the courts have carved out or tolerated
of "exceptions” to free speech. These exceptions include: speech used to
criminal conspiracy ®oran ordinary contract; ' specch that disseminates an(
secret;” speech that defames or libels someone; - speech that is obscene;
pornography;15 speech that creates a hosti}% workplace;16 speech that vic
trademark or plagiarizes another’s words; * speech that creates an imme
harmful impact or is tantamount to shouting fire in a crowded theatre; '8 "n
offensive” speech directed at captive audiences or broadcast on the airw:
speech that constitutes "fighting words”;~. speech that disrespects a judge, &
military officer, or other ilspthority figure;*" speech used to defraud a consu
words used to fix prices;”” words ("stick ’em up - hand over the money")

3

7 343 U.S. 250 (1952).
8 375 U.8. 254 (1954).

9 See Delgado, "Words that Wound: A Tort Action for Racial Insults, Epithets and Name-(
17 Harv. Civil Rights & Civil Liberties Review 133 (1982).

10 See Zurcher v. Stanford Daily, 436 U.S. 547 (1978),

11 Contract law penalizes, by attaching various penalties and consequences to them, words of
acceptance {such as, "You've got a deal"),

12 Snepp v. United States, 444 U.S. 507 (1988) (per curiam); United States v. Progressive, Inc
Supp. 590 (W.D. Wis. 1979). .

13 Beauharnais v. Iilinois, 343 U.S, 250 1950y see Huuchinson v. Proxmire, 443 US. 111
Geriz v Robert Welch, Inc. 418U S, 32 ,340(1974).

14 Roth v. United States, 354 U.S. 476 (1957); see Miller v. California, 413 U.S. 15 (1973).
15 New York v. Ferber, 458 U.S. 747 (1982).
16 Meritor Sav. Bankv. Vinson, 106 8. Cr. 2399 (1988); Rogersv. EEOC, 454 F.2d 234 (5th. Ci

17 Harper & Row Publishers, Inc. v Nation Enter rises, 471 U.S. 530 (1985% Zac
Seripps-Howard Broadcasting Co., 433 U.8. 562 (1977),

18 Schenk v. United States, 249 U.S. 47, 52 (1919).
19 ‘(’fg}?]%l)m v. City of Shaker Heights, 418.U.8. 298 (1974); FCC v, Pacifica Foundation, 438 1

20 Chaplinsky v. New Hampshire, 315 11.8. 568 (1942). : .

21 Toledo Newspaper Co. v. United States, 247 U8, 402 ( 1918); see Bethel School Dist, v, Fra
§, Ct. 3159 59%8). For federal protection of inanimate objects and symbols, see 18 U.S.(
4-H club symbol); 18 U.S.C. § 911 (Smokey the Bear); 36 U.S.C. §§ 170 et seq {U.S. flag

22 On fraud, see R Perkins & R Boyce, Criminal Law (3rd ed. 1982), 304-08, 1048,
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communicate a cn'miggl threat;?* and untruthful or irrelevant speech given under
oath or during a trial.

At other times, the Supreme Court has applied a two-tiered approach, accord-
ing to which "well-defined and narrowly limited classes of speech” are held to fall
outside First Amendment protection, See Chaplinsky v. New Hampshire, 315 U.S.
568 (1948). Examples of such exceptions are obscenity, defamation and child
pornography. In either case, the Court weighs the societal interest sought 10 be
protected against the value of the speech within our system of free expression. ...
See Cohen v. California, 403 U.S. 15 (1971) (swear words printed on jacket
protected as form of expression); see also Gooding v. Wilson, 405 U.S, 518 (1972)
{conviction of antiwar protester who shouted, "White son of a bitch, I'll Kill you,"
to police officer at Army induction station under breach of peace statute reversed
as over-broad).

Much speech, then, is unprotected. The issues are whether the social interest
in reining in racially offensive speech is as great as that which gives rise to these
"exceptional" categories, and whether the use of racially offensive language has
speech value. Because no recent Supreme Court decision dire¢tly addresses these
issues, one might look to the underlying policies of our system of free expression
to understand how the Supreme Court may rule if an appropriate case comes before
it. :
Our system of free expression serves a number of societal and individual
goals. Included are the personal fulfilment of the speaker; ascertainment of the
truth; participation in democratic decision-making; and achieving a balance be-
tween social stability and change. Applying these policies to the controversy
surrounding campus antiracism rules yields no clear result. Uttering racial slurs
may afford the racially troubled speaker some immediate relief, but hardly seems
essential o sclf-fulfilment in any ideal sense. Indeed, social science writers hold
that making racist remarks impairs, rather than promotes, the growth of the person
who makes them, by encouraging rigid, dichotomous thinking and impeding moral
development. Moreover, such remarks serve liitle dialogic purpose; they do not
seek 1o connect the speaker and addressee in a community of shared ideals. They
divide, rather than unite,

- Additionally, slurs contribute little to the discovery of truth. Classroom
discussion of racial matters and even the speech of a bigot aimed at proving the
superiority of the white race might move us closer to the truth. But one-on-one
insults do not. They neither state nor attack a proposition; they are like a stap in the
face. By the same token, racial insults do little to help reach broad social consen-
suses. Indeed, by demoralizing their victim they may actually reduce speech,
dialogue, and participation in political life. "More speech” is rarely a solution.
Epithets often strike suddenly, immobilizing their victim and rendering her speech-

23 On punishment of price-fixing, see L Sullivan, Antifrust (1977), 29-30, 132-34,
24 On the various crimes of threat, se¢ Perkins & Boyce, supra note 21, at 177-82, 448-52, 1113-15.

25 See, e.g., McCormick on Evidence (1984), 544-48. The Supreme Court has followed a number of
analytical routes to arrive at the conclusion that cerlain Lypes of speech should be considered
exceptions to first amendment protection. Some correspond 1o Justice Holmes's "clear and present
danger” test, according to which words may be prohibited if "used in such circumstances and ... of
such a nature as to create a clear and present danger that they will bring about the substantive evils
that Congress has a right to %'evem. Schenck v. United States, 249 S.S. 47, 52 (1919); see also
Dennis v, United States, 341 U.S. 494 (1951) (modifying 1est to take account of gravity of evil and
degree of probability).

=200 .

less, Ofien they are delivered in cowardly, anonymeous fashion - for example, in
form of a defaced poster or leaflet slipped under a student’s door, or hurled b
group against a single victim, rendering response foolhardy. Nor do they help su
a healthy balance between stability and social change. Racial epithets could
argued to relieve racial tension harmlessly and thus contribute to racial stabil
but this strained argument has been called into question by social science.

Yet racial epithets are speech, and as gsuch we ought to protect them un
there is a very good reason for not doing $0.% A recent hook by Kent Greenay
suggests a framework for assessing laws against insults.”’ Drawing on first ame
ment principles and case law, Greenawalt writes that the setting, the speak
intention, the forum’s interest, and the relationship between the speaker and
victim must be considered. Moreover, abusive words (like kike, nigger, wop,
faggot) are punishable if spoken with intent, cause a harm subject to formula
inclear legal language, and form a message essentially devoid of ideas, Greena
offers as an example of words that could be criminally punishable, "You S
whore," uttered by four men to a woman of color at a bus stop, intended to humi!
her. He notes that such words can have long-term damaging effects on the vic
and have little if any cognitive content; that which the words have may be expre:
in other ways.

Under Greenawalt’s test, narrowly drawn university guidelines penali:
racial slurs might withstand scrutiny. The university forum has a strong intere:
establishing a nonracist atmosphere. Moreover, most university rules are aime
face-to-face remarks that are intentionally abusive. Most exclude classrc
speech, speeches to a crowd, and satire published in a campus newspaper. Ur
Greenawalt’s nonabsolutist approach, such rules might well be held constitutio

B. An Equal Protection View

The First Amendment perspective yields no clear-cut result. Society has a str
interest in seeing that expression is as unfettered as possible, yet the king
expression under consideration has no great social worth and can cause ser
harm. Unfortunately, looking at the problem of racist speech from the perspec
of the equality-protecting amendments yields no clearer result.

Equality and equal respect are highly valued principles in our systen
jurisprudence. Three constitutional provisions and a myriad of federal and s
statutes are aimed at protecting the rights of racial, religious, and sexual minor
to be free from discrimination in housing, education, jobs, and many other arez
life. Moreover, universities have considerable power to enact regulations protec
minority interests. Yet the equality principle is not without fimits, State agen
may not redress breaches by means that too broadly encroach on the right
whites, or on other constitutional principles. Rigorous rules of intent, causat
standing, and limiting relief circumscribe what may be done. New causes of ac
are not lightly recognized; for example, the legal system has resisted effort
feminists to have pornography deemed a civil rights offense against women,

26 In ﬁeneral, the Court has rejected efforts to restrict speech based on "sensibility” harms, See Rose
v. New York, 408 U.S, 901 (1972) (speaker regeatedly said "motherfucking" in speech before s«
board meeling?. Yet, recent commentary and the approach suggested in this subpart urge th:
injury of racially disparaging speech goes beyond sensibility harms.

27 K Greenawall, Speech, Crime and the Uses of Language (1989).
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campus policies, presumably including equality, is also limited. Cases stemming
from efforts to regulate the wearing of armbands, what students may publish in the
school newspaper, or their freedom to gather in open areas for worship or speech
have shown that individual liberty will sometimes subordinate an institution’s
interest in achieving its educational objectives - students do not abandon all their
constitutional rights at the schoolhouse door.

According Lo the author of a leading treatise on higher education law, rules
bridling racist speech will be found constitutional if there is a local history of racial
disruption; if the rules are narrowly tailored to punish only face-to-face insults and
avoid encroaching on classroom and other protected speech; if they arc consistently
and even-handedly applied; angd if due protections such as the right to representation
and a fair hearing are present.*® The author’s guidelines seem plausible, but have
yet to be tested. One set of rules was promulgated, then withdrawn; another was
declared over-broad and subsequently redrafted. In several jurisdictions, the ACLU
has announced that it is monitoring developments and may file suit.

In the meantime, analgggous anthority continues to develop. In Bob Jones
University v. United States,” the Supreme Court held that universities may not
discriminate in the name of religion. In University of Pennsylvania v. EEOC,” the
Supreme Court held that a university’s desire to protect confidential tenure files
did not insulate the university from review in connection with discrimination
investigations. Both cases imply that the anti-discrimination imperative will at
times prevail over other strong jnterests, such as freedom of religion or academic
freedom - and possibly speech.

IV. RECONCILING THE FIRST AND FOURTEENTH AMENDMENTS:
STIGMA PICTURES AND THE SOCIAL CONSTRUCTION OF REALITY

A. Class Subordination and the Problem of Concerted Speech

As the analysis to this point has shown, neither the constitutional narrative of the
First, nor of the Thirteenth and Fourteenth, Amendments clearly prevails in
connection with campus antiracism rules. Judges must choose. The dilemma is
embedded in the nature of our system of law and politics: we want and fear both
equality and liberty. This part offers a solution to the problem of campus antiracism
rules based on a post-modern insight: the speech by which society "constructs” a
stigma picture of minorities may be regulated consistently with the first amend-
ment. Indeed, regulation may be necessary for full effectuation of the values of
equal personhood we hold equally dear.

28 Interview with Michael Olivas on 4 Feb. 1990. Olivas is gofcssor of law at the University of
Houston, Director of the Institute of Higher Edueation, Law & Governance, and author of a leading
casebook, Higher Education Law (1985}.

29 461 1).8. 574 (1983).
30 110 8. Cr. 577 (1990).
31 See also Marzette v. McPhee, 294 F, Supp. 562, 563, 560 (E.I). Wis. 1968) (swdents invaded

university president’s office and made "insulting, degrading and humiliating" remarks; court held
such conduct subject to sanction).
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- the essence of which is subordination of one people by another, The mechanism
of this subordination is a complex, interlocking series of acts, some physical, s0me
symbolic. Although the physical acts (like lynchings and cross burnings) are ofter
the most striking, the symbolic acts are the most insidious. By communicating anc
“constructing” a shared cultural image of the victim group as inferior, we enabl
ourselves to fecl comfortable about the disparity in power and resources bci_:weel
ourselves and the stigmatized group. Most civil rights law, of necessity, contribnie
to this stigmatization: the group is so vulnerable that it requires social help. Th
shared picture also demobilizes the victims of discrimination, partlcqlarl‘y th
young, Indeed, social scientists have seen evidence of self-hatred and rejection o
their own identity in children of color as early as age three,

The ubiquity and incessancy of harmful racial depiction are thus the sourc
of its virulence. Like water dripping on sandstone, it is a pervasive harm which onl
the most hardy can resist. Yet the prevailing First Amendment paradigm predis
poses us to treat racist speech as an individual harm, as though we only pad t
evaluate the effect of a single drop of water, This approach - corresponding t
liberal, individualistic theories of self and society - systematically misperceives th
experience of racism for both victim and perpetrator. This mistake is n_atural, an
corresponds to one aspect of our natures - our individualistic selves. In this capacity
we want and need liberty. But we also exist in a social capacity; we need others ¢
fulfill ourselves as beings. In this group aspect, we require inclusion, eqqal_ltly_, an
equal respect. Constitutional narratives of equal protection and ‘px_'ohlbmon 0
slavery - narratives that encourage us to form and embrace collectivity and equs
citizenship for all - reflect this second aspect of our existence. )

When the tacit consent of a group begins to coordinate the exercise ¢
individual rights so as seriously to jeopardize participation by a smaller group, th
"rights" nature of the first group’s actions acquires a different character an
dimension. The exercise of an individual’s right now poses a group harm and mu:
be weighed against this qualitatively different type of threat. )

Kent Greenawalt's recent book (mentioned above) has made a cautious mov
in this direction. Although generally a defense of free speech in its individus
aspect, his book also notes that speech is a primary means by wh.ich We constru
reality. Thus, a wealthy and well-regarded citizen who is victimized by a viciol
defamation is able to recover in tort. His social "picture,” in which he has a propert
interest, has been damaged, and will require laborious reconstrucgion. It wopl
require only slight extension of Greenawalt’s observation to prowd_e protectic
from racial slurs and hate-speech. Indeed, the rich man has the dominant "story
on his side; repairing the defamation’s damage will be relatively easy. .

Racist speech, by contrast, is not so readily repaired - it separates the victis
from the storytellers who alone have credibility. Not only does racist ‘specch, b
placing all the credibility with the dominant group, strengthen the QOmmant stor’
it also works to disempower minority groups by crippling the effectiveness of the
speech in rebuttal. This situation makes free speech a powerful asset to the dominar
group, but a much less helpful one to subordinate groups - a result at odds, certaln!]
with market- theories of the First Amendment. Unless society is able to deal wi
this incongruity, the Thirteenth and Fourteenth Amendments and our comple
system of civil rights stamtes will be of litde avail. At best, they will be able !
obtain redress for episodic, blatant acts of individual prejudice and bigotry. Th
redress will do little to address the source of the problem: the speech that creat
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almost any other form of aid - social or legal - useless,

B. Implementing the Insight

Could judges and legislators effectuate this article’s suggestion that speech which
constructs a stigma-picture of a subordinate group stands on a different footing from
sporadic speech aimed at persons who are not disempowered? It might be argued
that all specch constructs the world to some extent, and that every speech act could
prove offensive to someone. Traditionalists find modern art troublesome, Repub-
licans detest left-wing speech, and some men hate speech that constructs a sex-neu-
tral world. Yet race - like gender and a few other characteristics - is different; our
entire history and culture bespeak this difference. Thus, judges easily could
differentiate speech which subordinates blacks, for example, from that which
disparages factory owners. Will they choose 1o do so? There is cause for doubt:
low-grade racism benefits the status quo. Moreover, our system’s winners have a
stake in liberal, market- interpretations of law and politics - the seeming neutrality
and meritocratic nature of such interpretations reassure the decisionmakers that
their social position is deserved.

Still, resurgent racism on our nation’s campuses is rapidly becoming a
national embarrassment. Almost daily, we are faced with headlines featurin g some
of the ugliest forms of ethnic conflict and the spectre of virtually all-white
universities. The need to avoid these consequences may have the beneficial effect
of causing courts to reflect on, and tailor, constitutional doctrine. As Harry Kalven
pointed out twenty five years ago, it would not be the first time that insights born
of the cauldron of ra%ial Justice yielded reforms that ultimately redounded to the
benefit of all society. >~

CONCLUSION

This article began by pointing out a little-noticed indeterminacy in the way campus
antiracism rules are analyzed. Such rules may be seen either as posing a First
Amendment problem or falling within the ambit of the equality-protecting amend-
ments. The survey of the experience of other nations in regulating hate speech and
the writings of social scientists on race and racism do not dispel this indeterminacy.
Each view is plausible; each corresponds to a deeply held narrative; each proceeds
from one’s life experiences; each is backed by constitutional case law and principle.
Each Iays claim to the higher education imperative that our campuses reflect a
market-place of ideas. '

The gap between the two approaches can be addressed by means of a
post-modern insight: racist speech is different because it is the means by which
society constructs a stigma-picture of disfavored groups. It is tacitly coordinated
by its speakers in a broad design, each act of which seems harmless, but which, in
combination with others, crushes the spirits of its victims while creating culture at
odds with our national values, Only by taking account of this group dimension can
we capture the full power of racially scathing speech - and make good our promises
of equal citizenship to those who have so long been denied its reality.

32 H Kalven, The Negro and the First Amendment (1965).
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Chapter 32

BALANCING THE RIGHTS TO FREEDOM OF EXPRESSION ANL
EQUALITY: A CIVIL LIBERTIES APPg?ACH TOHATE SPEECH C
CAMPU

Nadine Strossen
INTRODUCTION

Civil libertarians are committed to the eradication of racial discrimination and
promotion of free speech throughout society and have worked especially har
combat both discrimination and free speech restrictions in educational instituti
Educational institutions should be bastions of equal opportunity and unrestri
exchange. Therefore, we find the upsurge of both campus racism and regulatio
campus speech particularly disturbing, and we have undertaken efforts to cou
both.

Because civil libertarians have learned that free speech is an indispens:
instrument for the promotion of other rights and freedoms - including racial equa
- we fear that regulating campus expression will utdermine equality, as well as.
speech. Combating racial discrimination and protecting free speech should
viewed as mutually reinforcing, rather than antagonistic, goals. A diminutios
society’s commitment to racial equality is neither a necessary nor an appropr
price for protecting free speech. Those who frame the debate in terms of this f:
dichotomy simply drive artificial wedges between would-be allies in what sha
be a common effort to promote civil rights and civil liberties.

SOME LIMITED FORMS OF CAMPUS HATE SPEECH MAY BE
SUBJECT TO REGULATION UNDER CURRENT CONSTITUTIONAL
DOCTRINE

General Constitutional Principles Applicable to Regulating Campu
Hate Speech

Professor Lawrence sets up a “straw civil libertarian" who purportedly would aff
absolute protection to all racist speech - or at least "all racist speech that stops st
of physical violence." In fact, as evidenced by American Civil Liberties Un
(ACLU) policies, traditional civil libertarians do not take such an extreme positi
Indeed, there is much overlap between Professor Lawrence’s position and tha
traditional civil libertarians. We all agree that some racist speech should
protected, and that some should not, although we draw the line between protec
and unprotected racist speech at somewhat different points along the constitutic
continoum,

I Ed. note: This chapter is an abridged version of an article titled " fulatm%hRactsl Speect
Campus: A Modest Proposal” published in 1990 Duke Law Journal 484-568. The essay addre
the various issues raised by hate speech in general, and r(iriponds to srr:g[mﬁg points made by Chs
Lawrence, professor of law at Stanford University in "If He Hollers Let Him Go: Repulating R
Speech on Campus,” 1990 Duke Law Journal 431, most of which points have also been mad;

Richard Delgado in the preceding chapter.
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At the end of the spectrum where speech is constitutionally protected,
Professor Lawrence agrees with courts and traditional civil libertarians that the First
Amendment should protect racist speech in a Skokie-type context.” The essentials
of a Skokie-type setting are that the offensive speech occurs in a public place and
the event is. anmounced in advance. Hence, the offensive speech can be either
avoided or countered by opposing speech. Traditional civil libertarians recognize
that this speech causes psychic pain. We nonetheless agree with the judicial rulings
in Skokie that this pain is a necessary price for a system of free expression, which
ultimately redounds to the benefit of racial and other minorities.

At the other end of the spectrum, where expression may be prohibited,
traditional civil libertarians agree with Professor Lawrence that the First Amend-
ment should not necessarily protect targeted individual harassment Jjust because it
happens to use the vehicle of speech. The ACLU maintains this non-absolutist
position, for example, with regard to sexually harassing speech on campus or in the
workplace. The ACLU recently adopted a policy that specifically addresses racist
harassment on campus, and it previously had adopted analogous policies concern-
ing sexual harassment on campus and in the workplace. These earlier policies
recognize that unlawful sex discrimination can consist of words specifically di-
rected to a particular individual - words that undermine the individual’s continued
ability to function as a student or employee. For example, with regard to sexual
harassment on campus, ACLU policy provides:

College[s] and universities should take those steps necessary to prevent

the abuse of power which occurs ... where a pattern and practice of

sexual conduct or sexually demeaning or derogatory comments is

directed at a specific student or gender and has definable consequences

for the student that demonstrably hinders her or his learning experience

as a student. This policy does not extend to verbal harassment that has

no other effegt on its recipient than to create an unpleasant learning

environment, _ .

These ACLU policies recognize that conduct that infringes on the right to equal
educational (or employment) opportunities, regardless of gender (or other invidious
classifications) shounld not be condoned simply because it includes expressive
elements, :

To be sure, there is no clear boundary between speech that "demonstrably
hinders" a learning (or working) experience and speech that "creates an unpleasant
learning” (or working) environment. Accordingly, even civil libertarians who agree
that this is the appropriate line to draw between unprotected and protected speech
in the harassment context still would be expected to disagree about whether
particular speech fell on one side of this boundary or the other.

Specifically in the context of racist speech, the ACLU has recognized that
otherwise punishable conduct should not be shielded simply because it relies in part

2 The reference is to an American neo-Nazi group’s efforts, in 1977-78, to gain permission 10
demonsirate in Skokie, Illinois, a community with a large Yewish population, including many
Holocaust survivors, For the l_}m:licial opinions tejecting arguments that Sq(okie residents should be

rotected from such personally odious expressions, see, 501[4’.-1 v. Smith, 578 F.2d 1197, 1205-07
th Cir.), cert. denied, 439 U.S. 916 1975; Village of Skokie v. National Socialist Party, 69 1 24
15,612-18, 373, N.K.2d 21, 23-25 (1978). Tor an excellent account by the ACLU's then Executive

Director of both the specific Skokie controversy -and the general issues it raised, see A Neier,
Defending My Enemy: American Nazis, The Skokie Case, and the Risks of Freedom (1979).

3 ACLU Policy Guide {rev. ed. 1990), at Policy No. 72.
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on words. Some examples were provided by former ACLU President Norn
Dorsen:

During the Skokie episode, the ACLU refused to defend a Nazi who

was prosecuted for offering a cash bounty for killing a Jew. The reward

linked the speech to action in an impermissible way, Nor would we

defend a Nazi (or anyone else) whose speech interfered with a Jewish

religious service, or who said, "There’s a Jew; let’s get him."
The foregoing ACLU positions are informed by established principles that gov
the protectibility of speech. Under these principles, speech may be regulated ;
is an essential element of violent or unlawful conduct,” if it ig likely to canse
immediate injury by its very utterancg;,6 and ifiris addressed to a "captive audien
unable to avoid assaultive messages.’ It should be stressed that each of these crite
is ambiguous and difficult to apply in particular situations. Accordingly, the AC
would insist that these exceptions (o free speech be strictly construed and wo
probably find them to be satisfied only in rare factual circumstances. Neverthele
ACLU policies expressly recognize that if speech fits within these narr
parameiers, then it could be regulable.

The captive audience concept in particular is an elusive and challenging ¢
to apply. Noting that we are "often ‘captives’ outside the sanctuary of the home :
subject to objectionable speech,” the Court has ruled that, in public places, we be
the burden of averting our attention from expression we find offensiv
Otherwise, the Court explained, "a majority [could] silence dissidents simply a
matter of personal prf.adilectjons.“1 The Court has been less reluctant to apply |
captive audience concept to private homes. However, the Court has held that ev
in the home, free speech values may outweigh privacy concems, requiring indiv
uals to receive certain unwanted communications.

The Court’s application of the captive audience doctrine illustrates |
general notion that an important factor in determining the protection granted
speech is the place where it occurs. At one extreme, certain public places - such
public parks - have been deemed "public forums,” where freedom of €XPIess

4 N Dorsen, "Is There a Right 1o Stop Offensive Speech? The Case of Nazis in Skokie," in L. Gos
ed, Civil Liberties In Conflict (London and NewPYeork: Rouiledge, 1988), 133-134.

5 Crimes and torts that may consist primarily of words include pribery, fraud and libel, Sex-designa
advertisernents for jobs or housing are also unprotected, as integral elements of proscril
discriminatory conduct.

6 'This category is illustrated by Oliver Wendell Holmes' proverbial example of "falsgllz'shoutingi
in a theater and causing a panic", Schenck v. United States, 249 1.8, 47, 52 (1919). This theory
isinvoked to justify regulating "fighting words" and group defamation. Although the ACLJ has
policy expressly addressing the fighting words doctrine, it explicitly rejects group defamation I:
as inconsistent with the First Amendment, See ACLU Policy Guide, at Policy No 6(c).

7 See below, at text accompanying notes 9-10.

8 Regarding speech that is an essential element of unlawful conduct, the ACLU Policy Guide, at Pol
No. 16, states that, "[T]here is ... [a] need for the regulation of selling practices 10 minimize fra
deception, and misrepresentations ... If the sale or transaction is one that can be validly regulate
prohibited, then communications that are an integral part of such a sale or transaction can
rcgiplated.“ Regarding speech that can cayse an immediate injury by its very uiterance, see AC
Policy Guide, at Policy No. 6 (accepts limitations on expression that creates "clear and f_rcg
danger” of immediate unlawfuyl action); id. at Policy No. S‘P(recognizmg that, under smctl[\; imi
circumstances, certain lawsuits ma brought for libel and invasion of privacy through spec
without violating First Amendment).

9 Rowanv. United States Post Office Dep't, 397 U.S. 728, 738 (1970),
10 Cohen v. California, 403 U.S. 15, 21 (1971).
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should be especially protected. At the other extreme, some private domains - such
as residential buildings - have been deemed places where freedom of expression
should be subject 10 restriction in order o guard the occupants’ privacy and
tranquillity. In between these two poles, certain public areas might be held not to
be public forums because the people who occupy them might be viewed as
"captive",

The Supreme Court has declared that within the academic environment
freedom of expression should receive heightened protection, and that "a universiw
campus possesses many of the characteristics of a traditional public forum."
These conditions would snggest that hate speech should receive special protection
within the university community. Conversely, Professor Mari Matsuda argues that
equality gunarantees and other principles that might weigh in favor of prohibiting
racist speech also are particularly important in the academic context.

The appropriate analysis is more complex than either set of generalizations
assumes. In weighing the constimutional concerns of free speech, equality, and
privacy that hate speech regulations implicate, decisionmakers must take into
account the particular context within the university in which the speech occurs. For
example, the Court’s generalizations about the. heightened protection due free
speech in the academic world certainly are applicable to some campus areas, such
as parks, malls, or other traditional gathering places. The generalizations, however,
may not be applicable to other arcas, such as students’ dormitory rooms. These
rooms constitute the students’ homes. Accordingly, under established free speech
tenets, students should have the right to avoid being exposed to others’ expression
by seeking refuge in their rooms.

Some areas on campus present difficult problems concerning the appropriate
level of speech protection because they share characteristics of both private homes
and public forums. For example, one could argue that hallways, common rooms,
and other common areas in dormitory buildings constitute extensions of the
individuoal students’ rooms. On the other hand, one could argue that these common
areas constitute traditional gathering places and should be regarded as public
forums, open to expressive activities-at least by all dormitory residents if not by the
broader community, Such an argument would derive general support from Supreme
Court decisions that uphold the free speech rights of demonstrators in residential
neighborhoods on the theory that an individual resident’s right of stopping "the
flow of information into [his or her] household" does not altow him to impede the
flow of this same information to his neighbors.™ The Supreme Court, however,
recently declined to resolve the specific issue of whether university dormitories
constitute public fonims for free speech purposes.

Even in the areas of the university reserved for academic activities, such as
classrooms, the calculus to determine the level of speech protection is complex. On
the one hand, the classroom is the quintessential "marketplace of ideas," "~ which

11 Cornelius v, NAACP Legal Defense and Educ. Fund, 413 U.8. 788, 803 (1985); see also Sweeney
v. New Hampshire, 354 11.8. 234, 250 (1957).

12 Matsuda, "Public Response to Racist Speech: Considering the Victim's Story,” 87 Michigan Law
Review 2320, 2370 (1989),

13 Organization for a Better Austin v. Keefe, 402 U.8, 415, 420 (1971).
14 See Board of Trustees v. Fox, 492 U.S. 469, 473 n. 2 {1989),
15 Keyishian v, Board of Regents, 385 U.S. 589, 603 (1967).
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should be apen (o the vigorous and robust exchange of even insulting or offensi
words, on the theory that such an exchange ultimately will benefit not only d
academic community, but also the larger community, in its pursuit of knowled,
and understanding.

On the other hand, some minority students contend that in the long run, ¢
academic dialogue might be stultified rather than stimulated by the inclusion
racist speech. They maintain that such speech not only interferes with equ
educational opportunities, but also deters the exercise of other freedoms, includis
those secured by the First Amendment, Professor Lawrence argues that, as
congequence of hate speech, minority students are deprived of the opportunity
participate in the academic interchange, and that the exchange is impoverished |
their exclusion, It must be emphasized, though, that expression subject to regulati
on this rationale would have to be narrowly defined in order to protect the flow
ideas that is vital to the academic community. Thus, much expression would rems
unregulated - expression which could be sufficiently upsetting to interfere wi
students’ educational opportunities,

Another factor that might weigh in favor of imposing some regulations
speech in class is that students arguably constitute a captive audience, Tl
characterization is especially apt when the course is required and class attendan
is mandatory. Likewise, the case for regulation becomes more compelling the mo
power the racist speaker wields over the audience, For example, the law shou
afford students special protection from racist insults directed at them by the
professors.

Even if various areas of a university are not classified as public forums, as
even if occupants of such areas are designated captive audiences, any spee
regulations in these areas still would be invalid if they discriminated on the ba
of a speaker's viewpoint. Viewpoint-based discrimination constitutes the mg
egregious form of censorship and almost always violates the First Amendmel
Accordingly, viewpoint discrimination is proscribed even in regulations that g9
ern non-public forum property and regulations that protect captive audiences.

Many proposed or adopted campus hate speech regulations constitute unco
stitutional discrimination against particular views, either as they. are written or
they are applied. Professor Lawrence, for example, endorsed a variation on t
Stanford regulation that expressly would have excluded speech directed at "don
nant majority groups".

As the foregoing discussion illustrates, the guestion whether any particul

“racist speech should be subject to regulation is a fact-specific inquiry. We cann

define particular words as inherently off limits, but rather we must examine eve
word in the overall context in which it is uttered.

Particular Speech-Limiting Doctrines Potentially Applicable to
Campus Hate Speech

In addition to the foregoing general principles, Professor Lawrence and oth
proponents of campus hate speech regulation invoke three specific doctrines in
attempi to justify such rules; the fighting words doctrine; the tort of intentior

16 See, e.5., US. v, Kokinda, 497 US.110$. C1. 3115, 3121 (1990, Lehnan v. City of Shaker Heig
418 U'S. 298, 305 (1974),



infliction of emotional distress; and the tort of group defamation, The Supreme
Court has recognized that each of these doctrines may well be inconsistent with
free speech principles. Therefore, these doctrines may not support any campus hate
speech restrictions whatsoever, In any event, they at most would support only
restrictions that are both narrowly drawn and narrowly applied.

Fighting Words

The fighting words doctrine is the principal model for the Stanford University code,
which Professor Lawrence supports. However, this doctrine provides a constitu-
tionally shaky foundation for several reasons: it has been substantially limited in
scope and may no longer be good law; even if the Supreme Court were to apply a
narrowed version of the doctrine, such an application wounld threaien free speech
principles; and, as actually implemented, the fighting words doctrine suppresses
protectible speech and entails the inherent danger of discriminatory application to
speech by members of minority groups and dissidgnts. .

Although the Court originally defined constitutionally regulable fighting
words in fairly broad terms in Chaplinsky v New Hampshire, ' subsequent deci-
sions have narrowed the definition to such a point that the doctrine probably would
not apply to the campus racist speech that Professor Lawrence and others seek to
regulate. As originally formulated in Chaplinsky, the fighting words doctrine
excluded from First Amendment protection "insulting or “fighting’ words, those
which by their very utterance inflict injury or tend to incite an immediate breach
of the peace."

In accordance with its narrow construction of constitutionally permissible
prohibitions upon "fighting words,” the Court has overturned every single fighting
words conviction that it has reviewed since Chaplinsky. Accordingly, Supreme
Court Justices and constitutional scholars persuasively maintain that Chaplinsky’s
fighting words doctrine is no longer good law.

More importantly, constitutional scholars have argued that this doctrine
should no longer be good law, for reasons that are particularly weighty in the
context of racial slurs. First, the asserted governmental interest in preventing a
breach of the peace is not logically furthered by this doctrine;

Mt is fallacious to believe that personally abusive epithets, even if

addressed face-to-face to the object of the speaker’s criticism, are likely

to arouse the ordinary law abiding person beyond mere anger to uncon-

trollable reflexive violence. ...

Second, just as the alleged peace-preserving purpose does not rationally justify the
fighting words doctine in general, that rationale also fails to justify the fighting
words doctrine when applied to racial slurs in particular. Rather, the serious evil of
racial slurs consists of the ugliness of the ideas they express and the psychic injury
they cause to their addressees. Therefore, the fighting words doctrine does not
address and will not prevent the injuries caused by campus racist speech.

17 315 U.S. 568 (1942).
18 /d. at 572,
19 Gard, "Fighting Words as Free Speech,” 58 Washington U. Law Quarterly 531, 580 (1980).
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Third, this doctrine "makes a man a criminal simple) because his neighbo
have no self-control and cannot refrain from violence.™" In other contexts, tl
Court appropriatc1¥ has refused to allow the addresses of speech to exercise su
a "heckler’s veto."*!

The fighting words doctrine is constitutionally flawed for the addition
reasons that it suppresses much protectible speech and that the protectible speec
of minority group members is particularly vulnerable. Professor Gard conclude
based on a comprehensive survey of relevant court decisions, that, in the low
courts, the fighting words docirine "is almost uniformly invoked in a selective ar
discriminatory manner by law enforcement officials to punish trivial violations
a conag'mtionally impermissible interest in preventing criticism of official cor
duct."™ Even more disturbing is that the reported cases indicate that blacks a
often prosecuted and convicted for the use of fighting words.>” Thus, the record
the actual implementation of the fighting words doctrine demonstrates that - as
the case with all speech restrictions - it endangers principles of equality as well ;
free speech.

Intentional Infliction of Emotional Distress

A committee report submitted to the President of the University of Texas recon
mends the common law tort of intengjonal infliction of emotional distress as a bas
for regulating campus hate speech.”* This doctrinal approach has a logical appe:
because it focuses on the type of harm potentially caused by racist speech th:
universities are most concemned with alleviating - namely, emotional or psychc
logical harm that interferes with studies. In contrast, the harm at which the fightin
words doctrine aims - potential violence by the addressee against the speaker - |
of less concern to most universities.

Traditional civil libertarians caution thai the intentional infliction of emc
tional distress theory should almost never apply to verbal harassment. A maj
problem with this approach is that

the innate vagueness of the interest in preventing emotional injury to

listeners suggests that any attempt at judicial enforcement will inevit-

ably result in the imposition of judges’ subjective linguistic preferences

on society, discrimination against ethnic and racial mingrities, and

ultimately the misuse of the rationale to justizfg the censorship of the

ideological content of the speaker’s message.

20 Z Chafee, Free Speech in the United States (1941), 151.
21 See, e.g., Gregory v. City of Chicago, 394 U.S. 111 (1969),
22 Gard, supra note 19, at 580.

23 See, e.g., Lewis v. City of New Orleans, 415 U.S. 130 (1974); Street v. New York, 394 U.S. 57
(1969), Edwards v. South Caroling, 372'U 8. 229 (1963).

24 See Report of President's Ad Hoc Commiltee on Racial Harassment, University of Texas (Nov. 2
1989) {defining prohibited "racial harassment" as "extreme or outrageons acts or communication
that are intendecP to harass, intimidate, or humiliate a student or studénts on account of race, colos
or national origin and that reasonably cause them 1o suffer severe emotional distress").

25 Gard, supra note 19, a1 578.
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Again, as was true for the fighting words doctrine, there is a particular danger that
this speech resirictive doctrine will also be enforced to the detriment of the very
minority groups whom it is designed to protect.

The position that the intentional infliction of emotional distress tort should
virtually never apply to wordisﬁrecently received the Supreme Court’s support in
Hustler Magazine v. Falwell.”> Chief Justice Rehnquist, writing for a unanimous
Court, reversed a jury verdict which had awarded damages to the nationally known
minister, Jerry Falwell, for the intentional infliction of emotional distress. The
Couri held that a public figure may not "recover damages for emotional harm
caused by the publication of an.ad parody offensive to him, and doubtless gross
and repugnant in the eyes of most.” The Court further mled that public figures and
public officials may not recover for this tort unless they could show that the
publication contains a false statement of fact which was made with "actual malice,"
i.e., with knowledge that the statement was false or with reckless disregard as to
whether or not it was false. In other words, the Court required public officials or
public figures who claim intentional infliction of emotional distress to satisfy the
same h%%vy burden of proof it imposes upon such individuals who bring defamation
claims.

Although the specific Falwell holding focused on public figure plaintiffs,
much of the Court’s language indicated that, because of First Amendment concerns,
it would strictly construe the intentional infliction of emotional distress-tort in
general, even when pursued by non-public plaintiffs. For example, the Court said
that requiring a statement to be "outrageous" as a prerequisite for imposing liability
did not sufficiently protect First Amendment values. Because the "outrageousness”
of the challenged statement is a typical element of the tort the Court’s indication
that it is constitutionally suspect has ramifications beyond the sphere of public
figure actions:

‘Outrageousness’ in the area of political and social discourse has an

inherent subjectiveness about it which would allow a jury to impose

liability on the basis of the jurors’ tastes or views, or perhaps on the
basis of their dislike of a particular expression. An ‘outrageousness’
standard thus runs afoul of our longstanding refusal to allow damages

to be awarded because the speech in question may have an adverse

emotional impact on the audience,

For the reasons signalled by the unanimous Supreme Court in Falwell, any cause
of action for intentional infliction of emotional distress that arises from words must
be narrowly framed and strictly applied in order to satisfy First Amendment
dictates.

Group Defamation
The group defamation concept has been thoroughly discredited.

First, group defamation regulations are unconstitutional in terms of both
Supreme Court doctrine and free speech principles. To be sure, the Supreme Court’s

26 485 U.S. 46 (1988).
27 See New York Times v. Sullivan, 376 U.S. 254 (1964).
28 Falwell 485 1.5, at 55.

only decision that expressly reviewed the issue, Beauharnais v. Hllinois ® v

a group libel statute against a First Amendment challenge, However, th
decision was issued almost forty years ago, at a relatively early point in the C
developing free speech jurispradence. Beanharnais is widely assumed no !
to be good law in light of the Court’s subsequent speech-protective decisic
related issues, notably its holdings that strictly limit individual defamation a
so as not to chill free speech.

Statements that defame groups convey opinions or ideas on matters of |
concern, and therefore should be protected even if those statements also
reputations or feelings. The Supreme Court recently reaffirmed this principle
context of an individual defamation action, in Milkovich v. Lorain Journal {

In addition to flouting constitutional doctrine and free speech principles
sanctioning group defamation are ineffective in curbing the specific class
speech that Professor Lawrence advocates restraining. Even Justice Frankfl
opinion for the narrow Beauharnais majority repeatedly expressed doubt abc
wisdom or efficacy of group libel laws. Justice Frankfurter stressed that the
upheld the Illinois law in question only because of judicial deference to th
legislature’s judgment about the law’s effectiveness.

The concept of defamation encompasses only false statements of fact
made without a good faith belief in their truth Therefore, any disparag
insulting statement would be immune from this doctrine, unless it were fac
nature, demonstrably false in content, and made in bad faith. Members of mj
groups that are disparaged by an allegedly libelous statement would hardl;
their reputations or psyches enhanced by a process in which the maker
statement sought to prove his good faith belief in its truth, and they were re
to demonstraie the absence thereof.

One additional problem with group defamation statutes as a model fo
sanctioning campus hate speech should be noted. As with the other speech-r
tive docirines asserted to justify such rules, group defamation laws introdu
tisk that rules will be enforced at the expense of the very minority groups !
to be protected. The Illinois statute upheld in Beauharnais is illustrative. Acc:
10 & leading article on group libek laws, during the 1940s, the Illinois statute
weapon for harassment of the Jehovah's Witnesse%," who were then "a minc
very much more in need of protection than most."

Even a Narrow Regulation Could Have a Negative Symbolic Imp
oh Constitutional Values

Taking into account the constraints imposed by free speech principles
doctrines potentially applicable to the regulation of campus hate speech, it
be possible - although difficult - to frame a rule that is sufficiently nam
withstand a facial First Amendment challenge.

Even assuming that a regulation could be crafted with sufficient preci
survive a facial constitutional challenge, several further problems would r

29 343 U.S. 250 (1952).
30 497 US.-, 110 S. Ct. 2695 (1990)
31 JTamnenhaus, "Group Libel," 35 Cornell Law Quarterly 261, 279-80 (1950).



which should give any university pause in evaluating whether to adopt such a rule,
First, because of the discretion entailed in enforcing any such rule, there is an
ing¢vitable danger of arbitrary or discriminatory enforcement. Therefore, the rule’s
implementation would have to be monitored to ensure that it did not exceed the
bounds of the regulations’ terms or threaten content- and viewpoini-nentrality
principles.

Second, there is an inescapable risk that any hate speech regulation, no matter
how narrowly drawn, will chill speech beyond its lteral scope. Members of the
university community may well err on the side of caution to avoid being charged
with a violation, _

A third problem inherent in any campus hate speech policy is that such rules
constilute a precedent that can be used to restrict other types of speech. As the
Supreme Court has recognized, the long-range precedential impact of any chal-
lenged governmental action should be a factor in evaluating its lawfulness.

Further, in light of constitutional restraints, any campus hate speech policy
inevitably would apply to only a tiny fraction of all racist expression, and accord-
ingly it would have only a symbolic impact. Therefore, in deciding whether to adopt
such a rule, universities must ask whether that symbolic impact is, on balance,
positive or negative in terms of constitutional values. On the one hand, some
advocates of hate speech regulations maintain that the regulations might play a
valuable symbolic role in reaffirming our societal commitment to racial equality
(aithough this is debatable). On the other hand, we must beware of even a symbolic
or perceived diminution of our impartial commitment to free speech. Even a
limitation that has a direct impact upon only a discrete category of speech may have
a much more pervasive indirect impact - by undermining the First Amendment’s
moral legitimacy.

Recently, the Supreme Court ringingly affirmed the core principle that a
neutral commitment to free speech should trump competing symbolic concemns, In
United States v. Eichman, which invalidated the Flag Protection Act of 1989, the
Court declared:

Govemnment may create national symbols, promote them and encourage

their respectful treatment. But the Flag Protection Act goes well beyond

this by criminally proscribing expressive conduct because of its likely

communicative impact.

We are aware that desecration of the flag is deeply offensive to
many. But the same might be said, for example, of virulent ethnic and
religious epithets, vulgar repudiations of the draft, and scurrilous cari-
catures. ‘If there is abedrock principle underlying the First Amendment,
it is that the Government may not prohibit the expression of an idea
simply becanse society finds the idea itself offensive or disagreeable.’
Punishing desecration of the flag dilutes the very freedom that makes
this emblem so revered, and worth revering,

32 United States v. Eichman, 496 U.S. 310, 110 S. C1. 2404, 2409-10 (1950).

PROHIBITING RACIST SPEECH WOULD NOT EFFECTIVELY
COUNTER, AND COULD EVEN AGGRAVATE, THE UNDERLYING
PROBLEM OF RACISM*®

Civil Libertarians Should Continue to Make Combating Racism a
Priotity

1 do not think it is worth spending a great deal of time debating the fine poin
specific rules or their particular applications to achieve what necessarily wi
only marginal differences in the amount of racist insults that can be sanctioned,
larger problems of racist attitudes and conduct - of which all these words
symptoms - would remain. Those who share the dual goals of promoting r:
equality and protecting free speech must concentrate on countering racial discr
nation, rather than on defining the particular narrow subset of racist slurs
constitutionally might be regulable.

Although ACLU cases involving the Ku Klux Klan and other racist spe
often generate a disproportionate amount of publicity, they constitute only a
fraction of the ACLU’s caseload. In the recent past, the ACLU has handled a
$ix cases a year advocating the free speech rights of white supremacists, out
total of more than six thousand cases annually, and these white supremacist ¢
rarely consume significant resources. Mareover, the resources the ACLU -
expend to protect hatemongers’ First Amendment rights are well-invesied.
ultimately preserve not only civil liberties, but also our democratic system, fo
benefit of all.>

The ACLU has devoted substantial resources to the struggle against rac
The ACLU backed the civil rights movement in its early years, working
lawyers from the National Association for the Advancement of Coloured Pe
(NAACP) to plan the attack on segregation. In 1931, the ACLU published E
Justice, a comprehensive report on legalized racism. Although the ACLU ini
was niot involved in the infamous Scottsboro cases - in which seven young t
men wete convicted of raping two white women after sham trials before an all-y
jury - an ACLU attorney argued and won the first of these cases to react
Supreme Cout,

During World War I, the ACLU sponscred a challenge to the segreg
draft and organized the Committee Against Racial Discrimination. In the 1
the ACLU successfully challenged state laws that made it a crime for a
woman to bear a child she had conceived with a black father. In the 19603

33 Some specific points made in this section and the following one were previously included ir
and Strossen, "The Real ACLUL" 2 Yale J, L. and Feminism 161 {1990},

34 Arych Neier persuasively drew this conclusion with respect to the ACLU’s defense of the Am
Nazi Party’s right 1o demonstrate in Skokie: . . . .
{Wlhen it was all over no one had been persuaded to join [the Nazis]. They had disseminate:
message and it had been rejected. Why did the Nazi message fall on such deaf ears? Revolutio
and g«ﬁrocales of destruction attract followers readily when the society they wish to overtur
legitimacy. Understanding this process, revolutionaries try to provoke the government into
repressive measures. They rejoice, as the American Nazis did, when their rights are denied 10
they count on repression to win them sympathizers. . . .
In confronting the Nazis, however, American democracy did not lose, but preserved its Jegil
«.. The judges who devoted so much attention to the Nazis, the ﬁghce departments that paid so
overtime, and the American Civil Liberties Union, which lost half a million dollars in memb
income as a consequence of this defense, used their time and money well. They defeated the
by preserving the legitimacy of American democracy.



ALLU provided Tunds and lawyers to defend civil rights activists, and since then
it has lobbicd extensively for civil rights legislation,

The ACLU’s Voting Rights Project has helped to empower black voters
throughout the southern United States, facilitating the election of hundreds of black
officials. The ACLU also maintains several other special "Projects” whose consti-
tuents or clients are predominantly black - for cxample, the National Prison Project,
the Capital Punishment Project, and the Children’s Rights Project. For the past
several years, the ACLUs national legal department has focused on civil liberties
issues related to race and poverty. In addition, state and local-level branches of the
ACLU consistently allocate substantial resources to civil rights cases.

As indicated by both policy and action, the ACLU is committed o the
eradication of racial discrimination on campus as well as insociety at large. For
example, ACLU leaders have corresponded and met with university officials to
recommend measures that universities could implement to combat campus racism,
consistent with both equality and free speech values, In the same vein, ACLU
officials have worked for the implementation of educational programs designed to
counter racist attitides among college students, as well as younger students.
Additionally, ACLU representatives have participated in universities’ deliberations
about whether to adopt anti-hats-speech rules, and if so, how to frame them.
Representatives of the ACLU also have organized investigations of racist incidents
at specific campuses, for purposes of advising university officials how to counter
those problems. Furthermore, ACLU officials have organized and participated
in protests of racist incidents, both on campus and more generally, :

Punishing Racist Hate Speech Would Not Effectively Counter
Racism

This Article has emphasized the principled reasons, arising from First Amendment
theory, for concluding that racist speech should receive the same protection as other
offensive speech. This conclusion also is supported by pragmatic or strategic
considerations concerning the efficacious pursuit of equality goals, Not only would
rules censoring racist speech fail to reduce racial bias, but they might even
undermine that goal.

First, there is no persuasive psychological evidence that punishment for
name-calling changes deeply held attitndes. To the contrary, psychological studies
show that censored speech becomes morg 5appealiug and persuasive to many
listeners merely by virtue of the censorship.

Nor is there any empirical evidence, from the countries that do outlaw racist
speech, that censorship is an effective means to counter racism. For example, Great
Britain began to prohibit racist defamation in 1965. A quarter century later, this
law has had no discernible adverse impact on the National Front and other neo-Nazi
groups active in Britain, As discussed above, it is impossible to draw narrow
regulations that precisely specify the particular words and contexts that should lead
to sanctions. Fact-bound determinations are required. For this reason, authorities
have great discretion in determining precisely which speakers and which words to

35 See Brock, "Frotic Materials: A Commodit Theory Analysis of Availabi]itg and Desirabilitf](," in

Technical Report of the U.S. Comm'n on O scenity and Pornography 131, 132 (1971); Worc el &

old, “The Effects of Censorship and Auactiveness of the Censor on Attitsdinal Change," 9
Journal of Experimental Social Psychology 365 (1973},
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punish. Consequently, even vicious racist epithets have gone unpunished under t
British law, Moreover, even if actual or threatened enforcement of the law h
deterred some overt racist insults, that enforcement has had no effect on mg
subtle, but nevertheless clear, signals of racism. Some observ%rs believe that racis
is even more pervasive in Britain than in the United States.

Banning Racist Speech Could Aggravate Racism

For several reasons banning the symptom of racist speech may compound t
underlying problem of racism. Professor Lawrence sets up a false dichotomy whe
he urges us to balance equality goals against free speech goals, Just as he aobserv
that free speech concerns should be weighed on the pro-regulation, as well as t
anti-regulation, side of the balance, he should recognize that equality concer
weigh on the anti-regulation, as well as the pro-regulation, side.

The first reason that laws censoring racist speech may undermine the goal -
combating racism flows from the discretion such laws inevitably vest in proseci
tors, judges and the other individuals who implement them., One ironic, even tragi
result of this discretion is that members of minority groups themselves - the ve:
people whom the law is intended to protect - are likely targets of punishment, Fi
example, among the first individuals grosecutcd under the British Race Relatior
Actof 1965 were black power leaders.”’ Their overtly racist messages imdoubted]
expressed legitimate anger at real discrimination, yet the statute drew no such fir
lines, nor could any similar statute possibly do so. Rather than curbing speec
offensive to minorities, this British law instead has been regularly used to curb th
speech of blacks, trade unionists, and anti-nuclear activists. In perhaps the ultimat
irony, this statute, which was intended to restrain the neo-Nazi National Fron
instead has barred expression by the Anti-Nazi League,

The general lesson that rules banning hate speech will be used to punis
minority group members has proven true in the specific context of campus hat
specch regulations. In 1974, in a move aimed at the National Front, the Britis
National Union of Students (NUS) adopted a resolution that representatives c
"openly racist and fascist organizations” were 10 be prevented from speaking o
college campuses "by whatever means necessary (including disruption of th
meeting)."™ A substantial motivation for the rule had been to stem an increase i
campus anti-Semitism. Ironically, however, following the United Nations® cu
some British students deemed Zionism a form of racism beyond the bounds o
Permitied discussion. Accordingly, in 1975, British smudents invoked the NU;
resolution to disrupt specches by Israelis and Zionists, including the Israeli ambas
sador to England. The intended target of the NUS resolution, the National Froni

36 For example, speaking in 1988 about incidenis of violence against blacks and Asians in Londor
Paul Boateng, one of the four minority members then in the 650-member House of Commons, stated
"[This] violence is linked to the deeper patterns of prejudice in a society in which racist behavior i
more socially acceptable than in the United States, ... The basic difference between the United State
and Britain is that no one in America questions the concept of the black American, In Britain, wi
still have not won the argumnent of whether it is possible to be black and British.” Raines, "Londor
Police Faulted as Racial Attacks Soar,” New York Times, 24 March 1988, at A1, col. 1.

37 Sef the discussions of British law by Joanna Oyediran and Geoffrey Bindman elsewhere in thi
volurne,

38 A Neier, supra note 1, at 155-55,
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applauded this result. However, the NUS itself became disenchanted by this and
other unintended consequences of its resolution and repealed it in 1977,

The British experience under its campus anti-hate speech rule parallels the
experience in the United States under the one such rule that has led 1o a judicial
decision. During the approximately one year that the University of Michigan rule
was in effect, there were more than twenty cases of whites charging blacks with
racist speech. More importantly, the only two instances in which the rule was
invoked to sanction racist speech (as opposed to sexist and other forms of hate
speech) involved the punishment of speech by or on behalf of black students.
Additionally, the only student who was subjected to a full-fledged disciplinary
hearing under the Michigan rule was a black student accused of homophobic and
sexist expression. In seeking clemency from the sanctions imposed following this
hearing, the student asseried he had been singled out because of his race and his
political views. Others who were punished for hate speech under the Michigan rule
included several Jewish students accused of engaging in anti-Semitic expression
and an Asian-American student accused of making an anti-black comment. Like-
wise, the student who recently bronght a lawsuif challenging .the University of
Connecticut’s hate speech policy, under which she had been penalized for an
allegedly homophobic remark, was Asian-American. She claimed that, among the
other students who had engaged in similar expression, she had been singled out for
punishment because of her ethnic background.

A second reason why censorship of racist speech actually may subvert, rather
than promote, the goal of eradicating racism is that such censorship measures often
have the effect of glorifying racist speakers. Efforts at suppression result in racist
speakers receiving attention and publicity which they otherwise would not have
gamered. As previously noted, psychological studies reveal that whenever the
govemment attempts to censor speech, the censored speech - for that very reason
- becomes more appealing to many people. Still worse, when pitted against the
government, racist speakers may appear as martyrs or even heroes.

Advocates of hate speech regulations do not seem 10 realize that their own
atiempis to suppress speech increase public interest in the ideas they are trying 1o
stamp out. Thus, Professor Lawrence wrongly suggests that the ACLU’s defense
of hatemongers’ free speech rights "makes heroes out of bigots"; in actuality,
experience demonstrates that it is the attempt to suppress racist speech that has this
effect, not the attempt to protect such speech. ?

There is a third reason why laws that proscribe racist speech could well
undermine goals of reducing bigotry. As Professor Lawrence recognizes, given the
overriding importance of free speech in our society, any speech regulation must be
narrowly drafted. Therefore, it can affect only the most blatant, crudest forms of
racism, The more subtle, and hence potentially more invidious, racist expressions
will survive, Virtually all would agree that no law coutd possibly eliminate all racist
speech, let alone racism itself, If the marketplace of ideas cannot be trusted to
winnow out the hateful, then there is no reason to believe that censorship will do
80. The most it could possibly achieve would be to drive some racist thought and

39 For example, when the American Nazi Party finally was allowed 1o march in Hlinois in 1978,
following the government’s and Anti-Defamation League's attempis to prevent this demonstration,

2000 onlookers watched the 20 Nazis demonstrate. roughout the Iprotmcted litigation that the .

Nazis predictably won, the case received extensive media atlention all over the country. The event
g{x'olqably would have received little if any attention had the Village of Skokie simply allowed the
azis 1o demonstrate in the first place.
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expression underground, where it would be more difficult to respond to such spee:
and the underlying attitudes it expresses. The British experience confirms tt
prediction.

The positive effect of racist speech - in terms of making society aware of a
mobilizing its opposition to the evils of racism - is illustrated by the wave of camp
racist incidents now under discussion. Ugly and abominable as these expressic
are, they undoubtedly have had the beneficial result of raising public consciousne
about the underlying societal problem of racism. If these expressions had be
chilled by virtue of university sanctions, then it is doubtful that there would be su
widespread discussion on campuses, let alone more generally, about the rc
problem of racism. Consequently, society would be less mobilized to attack
problem. Past experience confirms that the public airing of racist and other forr
of hate speech catalyzes communal efforts to redress the bigotry that underlies su
expression and to stave off any discriminatory conduct that might follow from i

Banning racist speech could undermine the goal of combating racism f
additional reasons. Some black scholars and activists maintain that an anti-rac
Speech policy may perpetuate a paternalistic view of minority groups, suggesti
that they are incapable of defending themselves against biased expressions. Ad
tionally, an anti-hate speech policy stultifies the candid intergroup dialogue co
cerning racism and other forms of bias that constitutes an essential precondition f
reducing discrimination. In a related vein, education, free discussion, and the airir
of misunderstandings and failures of sensitivity are more likely to promote positi:
intergroup relations than are legal battles. The rules barring hate speech w
continue to generate litigation and other forms of controversy that will exacerba
intergroup tensions. Finally, the censorship approach is diversionary. It makes
easier for communities to avoid coming to grips with less convenient and mo
expensive, but ultimately more meaningful, approaches for combating racial di
crimination,

MEANS CONSISTENT WITH THE FIRST AMENDMENT CAN
PROMOTE RACIAL EQUALITY MORE EFFECTIVELY THAN
CAN CENSORSHIP

The Supreme Court recently reaffirmed the time-honored principle that the appr
priate response to speech conveying ideas that we reject or find offensive is not
censor s%h speech, but rather to exercise our own speech rights, In Texas
Johnson," the Court urged this counter-speach strategy upon the many Americas
who are deeply offended by the buming of their country’s flag; "The way
preserve the flag’s special role is not to punish those who feel gjtferenﬂy abo
these matters. It is to persuade them that they are wrong."4 In addition
persuasion, the types of private expressive conduct that could be invoked
Tesponse to racist speech include censure and boycotts.

In the context of countering racism on campus, the strategy of increasin
speech, rather than decreasing it, not only would be consistent with First Ameng
ment principles, but also would be more effective in advancing equality goals. A

40 491 U.S. 397 (1989).
41 /4. ard19,
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government agencies and officers, including state university officials, should
condemn slavery, de jure scgregation, and other racist institutions that the govern-
ment formerly supported. State university and other government officials also
should affirmatively endorse equality principles. Furthermore, these government
representatives should condemn racist ideas expressed by private speakers. In the
same vein, private individuals and groups should exercise their First Amendment
rights by speaking out against racism. Traditional civil libertarians have exercised
their own free speech rights in this fashion and also have defended the First
Amendment freedoms of others who have done so.

In additicn to the preceding measures, which could be implemented on a
society-wide basis, other measures would be especially suited to the academic
setting. First, regardless of the legal limitations on rules barring hate speech,
universities should encourage members of their communities voluntarily to restrain
the form of their expression in light of the feelings and concerns of various minority
groups. Universities could facilitate voluntary self-restraint by providing training
in communications, information about diverse cpltural perspectives, and other
education designed to promote intergroup understanding. Members of both mi-
nority and majority groups should be encouraged to be mutually respectful.
Individuals who violate these norms of civility should not be subject to any
disciplinary action, but instead should be counselled. These educational efforts
should be extended to members of the faculty and administration, as well as
students. Of course, universities must vigilantly ensure that even voluntary limits
on the manner of academic discourse do not chill its content.

In addition to the foregoing measures, universities also should create forums
in which controversial race-related issues and ideas could be discussed in a candid
but constructive way. Another possibility would be for universities to encourage
students to receive education in the history of racism and the civil rights movement
in the United States and an exposure to the culture and traditions of racial and ethnic
groups other than their own. Consistent with free speech tenets, these courses must
allow all faculty and students to express their own views and must not degenerate
into "recducation camps.”

The proposed measures for eliminating racism on campus are consistent not
only with American constitutional norms of free speech and equality, but also with
internationally recognized human rights. For example, article 26(2) of the Universal
Declaration of Human Rights provides that individuals have a right to receive, and
states have an obligation to provide, education which "promote[s] understanding,
tolerance and friendship among all nations, racial or religious groups."

If universities adopt narrowly framed rules that regulate racist expression,
then these rules shonld constitute one element of a broader program that includes
the more positive, direct strategies ontlined above. Many universities appear to be
responding constructively to the recent upsurge in campus hate speech incidents
by adopting some of the measures suggested here. This development demonstrates
the positive impact of racist speech, in terms of galvanizing community efforts to
counter the underlying attitudes it expresses,

It is particularly impaortant to devise anti-racism strategies consistent with the
First Amendment because racial and other minority groups ultimately have far more
to lose than to gain through a weakened free speech guarantee. History has
demonstrated that minorities have been among the chief beneficiaries of a vigorous
free speech safeguard.

Professor Lawrence offers two rebuttals to the proposition that blacks are (on
balance) benefitted rather than hurt by a strong free speech gnarantee. First, he notes

o~

that "[t]he First Amendment coexisted with slavery”. It is undeniable that, until
Union won the Civil War, not only the First Amendment, but also all of
Constitution’s provisions guaranteeing liberty, coexisted with the total negatior
liberty through the institution of slavery, It also is true, however, that the free spe:
guarantees of the federal Constitution and some state constitutions allowed ab:
tionists to advocate the end of slavery. Further, although the First Amendment fr
its adoption provided theoretical protection against actions by the national gove
ment, it did not provide any protection whatsoever against speech restricti
cnacted by state or local governments until the 1930s, and in practice it was
enforced judicially until the Tatier half of the 20th century. Not until 1965 did
Supreme Court initially exercise its power to inyalidate unconstitutional cong
sional statutes in the First Amendment context.

In short, although slavery coexisted with the theoretical guarantees enur
ated in the First Amendment, slavery did not coexist with the judicially enforcea
version of those guarantees that emerged fully only in the mid-1960s, We ne
can know how much more quickly and peacefully the anti-slavery forces mi
have prevailed if free speech and press, as well as other rights, had been judici:
protected against violations by all levels of government earlier in our history. T
robust freedoms of speech and press ultimately might have threatened slaver;
suggested by southern states’ passage of laws limiting these freedoms, in an ef
io undermine the abolitionist canse,

The second basis for Professor Lawrence’s lack of "faith in free speech as
most important vehicle for liberation” is the notion that "equality [is] a precondit
to free speech." Professor Lawrence maintains that racism devalues the ideas
non-whites and of anti-racism in the marketplace of ideas. Like the econor
markel, the ideological market sometimes works to improve society, but
always. Odious ideas, such as the idea of black inferiority, will not necessarily
driven from the marketplace. Therefore, the marketplace rationale alone might
justify free speech for racist thonghts. But that rationale does not stand alone.

The civil libertarian and judicial defense of racist speech also is based on
knowledge that censors have stifled the voices of oppressed persons and groups
more often than those of their oppressors. Censorship traditionally has been the t
of people who seek to subordinate minorities, not those who seek to liberate thy
[Tlhe civil rights movement of the 1960s depended upon. free speech princip
These principles allowed protestors to carry their messages to audiences who foi
such messages highly offensive and threatening to their most deeply cheris
views of themselves and their way of life. Equating civil rights activists v
Communists, subversives, and criminals, govemment officials mounted inqu
tions against the NAACP, seeking compulsory disclosure of its membership ]
and endangering the members’ jobs and lives. Only strong principles of free spe
and association could - and did - protect the drive for desegration. Martin Lul
King, Jr. wrote his historic letter from a Birmingham jail, but the Birmingt
parade ordinance that King and other demonstrators had violated eventually °
declared an unconstitutional invasion of their free speech rights. Moreover,
Civil Rights Act of 1964, which these demonstrators championed, did become 1

The more disruptive forms of protest, which Professor Lawrence credits v
having been more effective - such as marches, sit-ins, and kneel-ins - »

42 See Lamont v. Postmaster General, 381 U.S8. 301 (1963).



especially dependent on generous judicial constructions of the free speech guaran-
tee. Notably, many of these protective interpretations initially had been formulated
in cases brought on behalf of anti-civil rights demonstrators. Similarly, the insulting
and oflen racist langnage that more militant black activists hurled at police officers
and other government officials also was protected under the same principles and
precedents.43

The foregoing history does not prove conclusively that free speech is an
essential precondition for equality, as some respected political philosophers have
argued. But it does belie Professor Lawrence’s theory that equality is an essential
precondition for free speech, Moreover, this history demonstrates the symbiotic
interrelationship between free speech and equality, which parallels the relationship
between civil liberties and civil rights more generally. Both sets of aims must be
pursued simultaneously because the pursuit of each aids the realization of the
other.

CONCLUSION . .
Some wraditional civil libertarians may agree with Professor Lawrence that a
university rule banning a narrowly defined class of assaultive, harassing racist
expression might comport with First Amendment principles and make a symbolic
contribution to the racial equality mandated by the Fourteenth Amendment. How-
ever, Professor Lawrence and other members of the academic community who
advocate such steps must recognize that educators have a special responsibility to
avoid the danger posed by focusing on symbols that obscure the real underlying
issues. The recent exploitation of the American flag as a symbol of patriotism, to
distort the true nature of that concept, serves as a sobering reminder of this risk.
An exaggerated concern with racist speech creates arisk of elevating symbols
over substance in two problematic respects. First, it may divert our attention from
the causes of racism to its symptoms. Second, a focus on the haieful message
conveyed by particular speech may distort our view of fundamental neutral prin-
ciples applicable to our system of free expression generatly. We should not let the
racist veneer in which expression is cloaked obscure our recognition of how
important free expression is and of how effectively it has advanced racial equality.

43 See, e.g., Brown v. Okighoma, 408 1.8, 914 (1972) (the Supreme Court reversed the conviction of
a Black Panther who had refered, during a political meeting, to specific policemen as
"mother-fucking fascist pig cops").
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PART IV: Policy Statements from Huma
Rights Organizations



Chapter 33
ARTICLE 19

POLICY ON LAWS WHICH PROHIBIT INCITEMENT Td
HATRED COR DISCRIMINATION

ARTICLE 19, The International Centre Against Censorship, works to p
freedom of expression and to defend the victims of censorship around the
ARTICLE 19 takes its name and purpose from Article 19 of the Ur
Declaration of Human Rights (UDHR) which states:
Everyone has the right to freedom of opinion and expression; this rigl
includes freedom to hold opinions without interference and to see
receive and impart information and ideas through any media an
regardless of frontiers,
ARTICLE 19 takes the international standards as its starting point and
pramote the interpretation and application of those standards in a manner w
consistent with their spirit and as protective of the right to freedom of exp
as possible.

POLICY STATEMENT ON INCITEMENT TO HATRED OR
DISCRIMINATION

1. The right to freedom of opinion and expression is'a fundamental right,
which safeguards the exercise of all other rights, including the rights t
equal treatment, security of %he person and respect for the "inherer
dignity of the human person"“, Because of the fundamental importanc
of this right, ARTICLE 19 opposes res%rictions on expression base
only on the offensiveness of the content.

2. In some circumstances - namely, when a person intends, or is likely b
his or her words, to incite hatred or discrimination - the interest of th:
person in expressing him- or herself may conflict with the rights «
others, including their rights to equal treatment and freedom fror
intimidation and violence.

3. ARTICLE 19 does not advocate or endorse restrictions on freedom c
expression in any circumstances. Nonetheless, it does not oppose rea
sonable restrictions which are necessary to prevent incitement to an ac
of imminent violence, hatred or discrimination on grounds, amon
others, of race, religion, colour, descent, or ethnic or national origin,

1 The riliht is recognized by Ar. 19 of the UDHR, Art. 19 of the ICCPR, Art. 10 of the EC
13 of the ACHR and Art."9 of the ACHPR, the texis of which are reproduced in Annexe A

2 See, e.ﬁ., first and second preambular paragraphs of the ICCPR ("recognizing that these [ina
&

rights derjve from the inherent dignity of the human person™); see also, first preambular P
angd Ant, 1 of the UDHR. sniy pe F

3 ARTICLE 19 recognizes that expression may be subject 10 reasonable time, place and

regulations in order, infer alia, 1o ensure that pzople may aveid material whi lhgﬁ_ W
offensive. Any such restrictions, however, should not interfere with the ability of willing
or viewers (o reccive the material and should not hamper the impact of the message.

4 We recognize that the word "race™, to the extent that it suggests biological distinctions, |
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and are not dispropor}ionate to the need to prevent the particular
incitement in question,

4. In this context, "incitement” is understood to mean instigation or encour-
agement which could reasonably lead directly to imminent, unlawful
action. Incitement is to be distinguished from mere advocacy which
may support or even call for the taking of unlawful action but in a
context where, or in such a manner that, unlawful action is unlikely to
be a direct result,

Incitement is also to be distinguished from expression which pro-
vokes a violent reaction by a hostile crowd (which ARTICLE 19
considers to be protected expression as long as the expression is not so
provocalive that a violent reaction would be justifiable under widely-
accepted principles of self-defence).

Where expression which is protected is likely to provoke a hostile
reaction directly, and the anthorities claim reasonably and in good faith
that they could not prevent injury if the expression were to oceur,
ARTICLE 19 may not protest the government’s decision to stop the
expression, having regard 1o all the relevant circumstances. ARTICLE
19 would, however, protest any efforts to penalize the speaker.

5. Inthis context, "violence" is understood to mean an actual or threatened
physical attack on a person or piece of property.

6. "Hatred" is understood to mean hostility, intimidation or harassment
which aims at the destruction or limitation of any fundamental right or
freedom,

7. "Discrimination” is understood to mean "any distinction, exclusion,
restriction or preference ... which has the purpose or effect of nullifying
or impairing the recognition, enjoyment or exercise, on an equal foat-
ing, of human rights and fundamental freedoms in the political, econ-
omic, social, cultural or any other field of public life".

8. "Necessary"” is understood to mean that there is compelling evidence
that no measures to-prevent such conduct that are reasonably available

in.?z_ and at worst offensive, We use it, however, becavse of its acce%ance in-both common nsage
and intemational law, ARTICLE 19 1akes guidance from the CER Convention’s definition of

racial discrimination” to mean discrimination based on "race, colour, descent, or national or ethnic
oném ". To that list we have expressly added religion. However, our list of distinctions is jllustrative
and not exhaustive; thus we recognize that protection against discrimination on other grounds, such
as gender and sexual Preference, may also, in the limited circumstances specified in this policy
statement, justify regulation of incitement. .

Thus, even where ARTICLE 19 believes that a statement constitutes an incitement to violence, hatred

or discrimination it nonetheless may protest if it believes that the restriction imposed is
disproportionate,

For instance, a speaker who says that, when he leaves the platform, he plans to incite his followers
lo violence against the crowd, may provoke violence against himself. Such a violent reaction would
be excusable under traditional notions of anticipated self-defence; the speaker’s provocation thus
would not be protected speech,

This language is modelled on Art. 5 of the ICCPR which provides that none of the rights or freedoms
recognized in the Covenant “may be interpreted ag impg;ing for any ... person any right to engage
In any activity ... aimed at the destruction of any of the rights and freedoms recognized herein or at
their’ limilation 10 a greater extent than is provided for in the present Covenant." Similar
conflict-of-rights provisions are se1 forth in Art. 29 of the UDHR, An. 17 of the ECHR, Art. 29(a)
of the ACHR and Arts. 27 and 28 of the ACHPR,

Art. 1 of the CERD Convention.
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and less intrusive on freedom of expression would be likely to |
effective.

9. Governments are obliged to undertake effective measures to protect :
those within their borders, including immigrants and asylum-seeke:
from violence, threats of violence and incitements to violence, Gover
ments are obliged to prosecute with equal determination all those wl
commit crimes of violence, intimidation and property destructio
regardless of the mational or ethnic origin, colour or religion of t
victim,

Governments are also obliged to take firm steps to eliminate d
crimination (including on grounds of colour, religion and national a
ethnic origin) in all its forms (including in the fields of economic, soci:
cultural, civil and political rights) and to promote understanding amos
all groups by, among other means;

- not engaging in discrimination or hatred, or in incitement to discrin
nation or hatred, and punishing any government officials or employe
who do so;

- not supporting discrimination by any groups or persons;

- prohibiting discrimination in the private and public sectors, includin
in particular, in the fields of civil and criminal justice, housing, educ
tion, employment and public affairs;

- undertaking programmes to promote true equality of opportunity
access to housing, education, employment and public affairs;

- protecting and promoting linguistic, ethnic, cultural and religios
rights.

10. ARTICLE 19 believes that an effective response to vilifying expressic
Tequires & sustained commitment on the part of governments to suppa
programmes which promote equality of opportunity in education, en
ployment, housing and public affairs, and public education about tole
ance and pluralism.

THE INTERNATIONAL STANDARDS

International law recognizes that the right to freedom of expression is a fund:
right.” It also recognizes that this right may legitimately be subject (o rest
in certain narrowly defined circumstances. These include when necessar
democratic society) to gpsure respect for "the rights and reputations of ott
to protect public order.™ In addition, Article 20 of the International Cove
Civil and Political Rights imposes on states the additional duty to prohit

9 Forinstance, the UDHR, in its preamble, declares that "the advent of a world in which hum
shall enjoy freedom of speech and belief and freedom from fear and want has been proc
the highest aspiration of Lﬁg commonglco le”. The UN General Assembly, atits first session
that ‘%rccdom of information is a fundamental human right and ... the touchstone of
freedoms to which the United Nations is consecrated.” GA rtesolution 59(1), 14 Dec. 1
European Court of Human Rights has stated that "Freedom of expression constilutes o
essential foundations of such a [democratic] society, one of the basic conditions for its Bm]
for the development of every man." The Sunday Times v. UK, Judgement of 26 Apr. 1979

10 These permissible restrictions are set forth in Art, 19(3) of the ICCPR, Art. 10(2) of the E!
Art. 13(2) of the ACHR, While only An. 10 expressly requires that any restrictions be nec
a ¢Mratic society, the other standards are generally interpreted to incorporate such a req
implicitly.
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advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence".

The International Convention on the Elimination of All Forms of Racial
Discrimination (the "CERD Convention"), of all the international instruments, is
the one that poses the most serious challenges to freedom of expression. Article 4
of the CERD Convention obliges states parties to make criminal "all dissemination
of ideas based on tacial superiority or hatred [and] incitement to racial discrimina-
tion, ... and also any assistance to racist activities, including the financing thereof™.
This obligation is modified by the instruction that states parties are to take action
"with due regard (o the principles embodied in the Universal Declaration of Human
Rights", understood to refer, in particular, to the rights to freedom of expression
and association. Despite the "with due regard clause”, Article 4 remains controver-
sial, and several states entered reservations or declarations concerning it when they
became party to the CERD Convention.

11 The texts of the reservations and declarations are reproduced in Annexe B.
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Chapter 34

AMERICAN CIVIL LIBERTIES UNION

The American Civil Liberties Union (ACLU) is a nationwide organization v
more than 300,000 members, Founded in 1920 by Roger Baldwin, the ACLU o
has 51 affiliates around the country. The ACLU’s mission is to protect and ext
constitutional rights and civil liberties to all people within the borders of the Uni
States. It accomplishes its misston through litigation, legislative lobbying -
public education. The ACLU handles in excess of 6,000 lawsuits every year act
the country, mostly through the efforts of its volunteer attorneys. It is the pre-emin
defender of individual rights in the US today.

Following are the ACLU’s Policy Statement on Free Speech and Bias
College Campuses adopted in 1989 and excerpts from a draft ACLU Briefing Pa
on Hate Speech written by Franklyn Haiman, a Professor Emeritus in the C
munications Department of Northwestern University and a member of the AC
National Board. ACLU policy is also discussed by Nadine Strossen, cun
President of the ACLU, throughout her chapter and especially in the text acce
panying footnotes 2, 7°and 31.

POLICY STATEMENT ON FREE SPEECH AND BIAS ON COLLEGE
CAMPUSES

Preamble

The significant increase in reported incidents of racism and other forms of bia
colleges and universities is a matter of profound concern to the American C
Liberties Union (ACLU). Some have proposed that racism, sexism, homophe
and other such biases on campus must be addressed in whole or in part
restrictions on speech. The alternative to such restrictions, it is said, is to per
such bias to go unremedied and to subject the targets of such bias to a loss of e
educational opportunity, The ACLU rejects both these altematives and reaffi
its traditional and unequivocal commitment both to free speech and 1o e
opportunity.

Policy

1. Freedom of thought and expression are indispensable to the pursuit of knowle
and the dialogue and dispute that characterize meaningful education. All meml
of the academic commumity have the right to hold and to express views that otl
may find repugnant, offensive, or emationally distressing. The ACLU oppose.
campus regulations which interfere with the freedom of professors, students
administrators to teach, learn, discuss and debate or to express ideas, opinion
feelings in classroom, public or private discourse.

1 See, generally, ACLU Policies 60, 63, 65 and 71.
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cego v ade e Oppasel and will continue to oppose and challenge disciplinary
codes that reach beyond permissible boundaries into the realm of prote%ted speech,
even when those codes are directed at the problem of bias on campus.

3. This policy does not prohibit colleges and universities from enacting discipli
codes aimed at restricting acts of harassment, intimidation and invasion of privacy.
The fact that words may be used in connection with otherwise actionable conduct
doest not immunize such conduct from appropriate regulation.” As always, how-
CVer, great care must be taken to avoid applying such provisions over-broadly to
protected expression. The ACLU will continue to review such college codes and
their application in specific situations og a case-by-case basis under the principles
set forth in this policy and in Policy 72.

4. All smdents have the right to participate fully in the educational process on a
non-discriminatory basis. Colleges and universities have an affirmative obligation
to combat racism, sexism, homophobia, and other forms of bias, and a responsibility
to provide equal opportunities through education. To address these responsibilities
and obligations, the ACLU advocates the following actions by colleges and
universities:

{a) to atilize every opportunity to communicate through its administrators,
faculty and students its commitment to the elimination of all forms of
bigotry on campus; :

(b) 1o develop comprehensive plans aimed at reducing prejudice, respond-
ing promptly to incidents of bigotry and discriminatory harassment, and
protecting students from any further such incidents;

(c) to pursue vigorously efforts to attract enough minorities, women and
members of other historically disadvantaged groups as students, faculty
members and administrators to alleviate isolation and 1o ensure real
integration and diversity in academic life;

(d) to offer and consider whether to require all students 1o take courses in
the history and meaning of prejudice, including racism, sexism and
other forms of invidions discrimination;

2 ‘The ACLU 1o date has opposed over-broad student speech codes adopted by the University of
Connecticut, University of Michigan, University of Wisconsin and the niversity of California.

3 Although "harassment”, "intimidation", and "invasion offprivacy" are imprecise terms susceptible
of impermissibly over-broad application, each term defines a ?pe of conduct which is legally
proscribed in many jurisdictions when directed at a specific individual or individuals and when
intended to frighten, coerce, or unreasonably harry or intrude upon its target. Threatening telephone
calls to 2 minority student’s dotmitory roorm, for &xample, would be proscribable conduct under the
terms of this policy. Expressive behaviour which has no other effect than to create an unpleasant
leaming environment, however, would not be the roper subject of regulation. (See ACLU Polic:
No. 72 on sexual and other forms of discriminatory harassment on campus. See also Policy No. 3163

4 For example, intimidating telephone calls, threats of attack, extortion and blackmail are unprotected
forms of conduct whick include an element of verbal or wiitien expression.

5 Indetermining whether a university disciplinary code impermissibly restricts protected speech, there
must be a searchu:l%ianal{lsis both of the Emguage of the code and the manner in which 1t is applied,
Many factors, which are eavily fact-oriented, must be considered, incleding time, place, pattem of
conduct and, where relevant, the existence of an autherity relationship between speaker and target.

6 ﬁlf céogrses and programmes must be taught consistent with the principles prescribed in ACLU Policy
0. 60.
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(e) to establish new-student orientation programmes and continuing coun-
selling programmes that enable students of dl.fferem races, sexes, reli-
gions, and sexual orientation to learn to live with each other outside the
classroom; ) ]

{f) to review and, where appropriate, revise course offerings as \'vcll as
extracurricular programmes in order to recognize the coptnbuﬂqns of
those whose art, music, literature and learning have been msqfﬂcu::r}tly
reflected in the curriculum of many American colleges and universities;

(g) to address the question of de facte segregation in dormitories and other
university facilities; and i )

(h) to take such other steps as are consistent with the g_oal of ensuring that
all students have an equal opportunity to do their best work and to
participate fully in campus life,

EXCERPTS FROM A DRAFT ACLU BRIEFING PAPER ON
HATE SPEECH

Frank!yn Haiman

If there be time to expose through discussion the falschoods and
fallacies, to avert the evil by the processes of education, the remedy to
be applied is more speech, not enforced silence. _

- Former US Supreme Court Justice Louis Brandeis

In recent years the United States has been experiencing a distu_rbing upsurge o
incidents in which racist, sexist and anti-gay sentiments are being expressed b
words and symbols of hatred and by acts of violence against people and property
Even on our college and university campuses, sup_posedly enclaves of greate
enlightenment, instances of speech and action motivated by group hatred hav
erupted with alarming frequency. _ o i

Physical attacks on people, direct threats of violence, invasions of privat
space, and destruction or defacement of the property of others are, of course, an
should be, punishable by the law, But the utterance of hate speeqh or t:he (_ilsplay C
hate symbols unaccompanied by violent actions or face-to-face intimidation raise
freedom of speech issues that First Amendment experts have debated for decade
and that many institutions of higher education are now st:mgg!lpg with as wel
Many of those who advocate that our colleges and universities should hav
disciplinary codes prohibiting such communicative behaviour, or even that thi
conduct should be made illegal by our legislatures and declared qutsade the bound
of First Amendment protection by the US Supreme Court, l:?elleve }hat they ar
advancing a new and more sensitive point of view that is rfaq!nred by ney
understandings of the harmful effects of such expres_sion‘ on its victims and of th
need to include and extend equality of opportunity to those who have bee
subordinated and effectively excluded from our society by group hatred.

Bui their position and their arguments are not really new, There wer
predominant legal scholars in the United States who urged, during tl_le 1?303, th
we should outlaw Nazi rhetoric, Most Western European democracies, in Fhe e
followed by World War 11, did in fact make it illegal to incite rgmgl, religious ¢
cthnic hatred by words or symbols, and those prohibitions are su‘ll in effect. Bve
the US Supreme. Court, in a 1952 decision (Beauharnais v. Hllinois), upheld a
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Strtking a Balance

1llinois law to the same effect, which was later removed from the books by the state
legislature. On the other hand, as long ago as 1927, in a famous Supreme Court
opinion quoted above (Whitney v. California), Justice Louis Brandeis laid the
groundwork for what is now the prevailing legal view in this country - that, in the
absence of emergency circumstances where there is a likelihood of immediate
lawless action being incited by an act of communication (Brandenburg v. Ohio),
the remedy in a democratic society for "evil” speech is more and better speech.

The ACLU supports the Brandeis view of the First Amendment, The way for
a democratic and self-confident society to deal with bad ideas is to respond with
better ideas - exposing the darkness of lies and intolerance to the cleansing light of
day. Whether or not those who indulge in hate specch are intending to invite a
dialogue, that is what they should get.

There are several reasons why the suppression of hate speech is self-
defeating:

The first was well articulated long ago by John Stuart Millin his famous cssay
"On Liberty". Mill pointed out that commonly accepted beliefs, such as our nation’s
commitment to racial and sexual equality, become mere prejudices if they never
have to be defended against challenges. We forget, and our children may never
know, the reasons for our beliefs. If, from time to time, we have to protect those
beliefs from attack, they will become refreshed and reinvigorated, and younger
generations who may not have been through the struggles to attain them will gain
a stronger understanding of their value. Just as unused muscles grow flabby, so
unchallenged minds become atrophied.

The second reason is that suppressing the overt expression of group hatreds
does not eliminate the attitudes that underlie it. Those who are clever enough (o do
so will simply express their bigotry in more socially acceptable ways, avoiding the
letter of the law while violating its spirit. This is what happened with a racist journal
in England after passage of their 1965 Race Relations Act. The journal cleaned up
its act and increased its circulation. The David Dukes of our world will not be
stopped by banning only crude expressions of group hatred.

For those who are not clever enough to mask their hatred in more refined
terms, suppressing the expression of their attitudes will only drive them under-
ground. There they will fester, perhaps to explode in violence at a later time.
Meanwhile, we may think we have solved a dangerous problem that remains. An
unseen enemy is always more dangerous than cne that is visible. .

Suppression may also make martyrs of those who are suppressed, winning
them more publicity and sympathy than they deserve or would otherwise achieve.
The shoddy merchandise they peddle gains the attractiveness of forbidden frui,
and people who would otherwise ignore it may seek it out because of curiosity or
a suspicion that speakers who so distress the powers that be must be saying
something terribly important.

Finally, the energy we devole to crafting and attempting to enforce prohibi-
tions against hate speech distract us from the more important work of dealing with
the problems that give rise to the hatred that is expressed. That energy can be
directed much more fruitfully at attempting to eliminate, or at least reduce, the
inequalities, inequities, powerlessness, and ignorance which are the genesis of
feelings of hatred toward other groups of people.

i Ull-("" LIRS PR

Chapter 35
AMERICAN-ARAB RELATIONS COMMITTEE

STATEMENT ON ANTI-ARAB AND ANTI-MUSLIM ATTITUDES
IN THE UNITED STATES

The American-Arab Relations Committee (AARC), established in 1960, is
oldest American-Arab organization in North America. Its aim has been to impx
understanding between American and Arab peoples. The organization prim:
represents Arab intellectuals who have no ties to any governmnt, Arab or otherv
It presently reaches some 20,000 concerned members and supporiers. The Nati
Council on Islamic Affairs is a sister organization which reaches the Amer
Muslims and deals with the same educational and political issues as AARC.,

The following statement reflects the viewpoint of the Board of Directors
Advisors of AARC, )

HISTORIC BACKGROUND OF RACISM IN AMERICA

Racism is a part of American tradition. The first group which landed on these sh
considered the second group as intruders and the second group of immigs
considered the third group as foreigners and so on. Hence, prejudice against ot
(new arrivals, strangers and people of different races, religions, nationalities,
went hand in hand with American expansion and progress.

Today, the Arabs and Muslims are the last group to appear on the Amer
scene. Accordingly, they are the subject of the traditional general prejudic
addition, there are two special reasons for anti-Arab and anti-Muslim racism. ]
there is a general Christian misunderstanding of Islam and prejudice agains
"heathens” (Muslims), lingering from the days of the Crusades. And second, |
is the strong Zionist anti- Arab and anti-Muslim position arising from the stru
for Palestine,

Today, Istam is the second largestreligion in America, following Christia
with some 10 million adherents. Judaism has six million adherents in Americ

ARAB-AMERICAN POSITION ON FREEDOM OF SPEECH AND
RACISM :

AARC is a civil liberties organization which is committed to freedom of sp
including anti-Arab and anti-Muslim specch if based on “"ignorance”. But »
such anti-Arab and anti-Muslim speech is for "political" reasons in order to 2]
to fear, especially among fundamentalist Christian or Zionist groups, the
speech becomes an instrument of racism which AARC has strongly denounc

Of course, freedom of speech should be used for political purposes,
discuss poetry or the weather conditions. Yet, AARC “tolerates” anti-
speeches based on ignorance and finds anti-Arab speech used for political pur]
unacceptable. This apparent paradox is based on the fact that the appeal to §
prejudices at the expense of the Arabs is a racist act and therefore obnoxiou
unacceptable.



ARAB AND MUSLIM VICTIMS OF RACISM

During and after the war on Iraq, Arab and Muslim Americans were subjected 1o
a great deal of racism and a greater deal of political forture, as the result of
“civilized" hate speech. There were several physical attacks on Arab and Muslim
establishments, including shops and mosques. Also, there were hundreds of abusive
telephone calls, some of them threatening to do this or that to the Arabs or calling
on the Arabs and Muslims "to go home to Araabi!”

Those were attacks and calls from uneducated, uncouth and tgnorant Ameri-
cangs. But by far more hurtful was the "torture” poured on the Arabs and Muslims
by radio and television programmes 10 to 15 hoursa day. The newspapers promoted
their share of misrepresentation, insulting the common sense of Arabs, Muslims
and other knowledgeable persons.

The use of "hate speech” is a sophisticated art in America. Hate speech may
be delivered in a highly "civilized" language, but urges hatred, incitement, hostility,
death and destruction to be inflicted on such pecples as those jn Panama, Grenada,
Libya, Iraq and elsewhere. This subtle form ‘of racism inflicts “psychological
torture” upon defenceless people because of their "race”, "culture”, "nationality",
“religion”, or "political" beliefs.

During the Gulf war, many Arab, Muslim and Third World scholars viewed
the crusade against Iraq as akin to the Fifth Crusades by the Christian West against
Islam. On 29 January 1992, President Bush told the National Religious Broadcas-
ters that war on Iraq was based on the moral force of the teachings of Jesus Christ,
Muslim and Christian Americans cbjected to this abuse of Christianity by Bush for
his political goals.

CONCLUSICN

It should be noted, however, that bad as the condition of the Arabs and Muslims
has been during and after the war on Iraq, there has been "progress” in America.
Looking back at America’s history, its racist society has become a bit more tolerant
and open. Gradually and painfully, it is being admitted that America is no longer
an Anglo-Saxon or Judeo-Christian fiefdom but a multi-racial society. More and
morc Americans are recognizing that America is a Judeo-Christian-Islamic
country, .

As a part of this process of change and with regard to American attitudes
towards the Arabs and Muslims, it is important to recall that during the Middle East
crises of 1956, 1967, 1973 and 1983 the anti-Arab and anti-Muslim prejudices were
estimated to be 10 to 90 times greater than in 1991,

For example, in October 1973, AARC received on average 130 phone calls
aday related to the Middle East war. Some 90 per cent of those calls were anti-Arab
and anti-Muslim, 6 or 7 per cent asked questions about Egypt, Suez Canal and
Israel, and 3 to 4 per cent were sympathetic to the Arab position.

By contrast, during the 1991 war, some 60 per cent of the calls were inquiries
about Iraq, Kuwait, Saddam Hussein, and whether George Bush was defending
Isracli or American interests in the Gulf; 30 to 35 per cent expressed opposition 1o
Hussein’s invasion of Kuwait and the American intervention in Iraq; and only
about 5 to 10 per cent expressed hostility against Arabs and Muslims, Thus, there
is a change from 90 to 10 per cent of calls being hostile. Of course, even one nasty
phone call is one too many

T4
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Recognizing the nature of America’s racist socicty, one must view eve
an historical perspective, Americans will gradually accept the Arabs and M
as they have accepted other groups, reluctantly, before. As a result, Arabs, M
and other minorities and disadvantaged peoples will receive a better hearir
America will become a more open society.,



Chapter 36
ANTI-DEFAMATION LEAGUE OF B’NAI B’'RITH

Through its divisions on Civil Rights, Intergroup Relations, International Affairs
and Community Service, and its network of regional offices across the United States
and in Israel, the Anti-Defamation League (ADL) is a leader in the fight against
anti-Semitism. A civil rights and human relations organization founded almost 80
ycars ago by B’nai B'rith, ADL works to build bridges of understanding and
friendship among racial, religious and ethnic groups; employs research, fact-find-
ing, education and legal advocacy to search out and counter the toxic roots of
prejudice; confronts threats to the security of the Jewish communmity and to
democracy generally; and speaks out in support of the legitimate interests of the
State of Israel.

ADL STATEMENT: RESPONDING TO BIGOTRY AND HATE SPEECH

When the Anti-Defamation League was founded, its creators proclaimed that the
organization’s goal would be "to stop, by appeals to reason and conscience, and if
necessary, by appeals to law, the defamation of the Jewish people. Its ultimate
purpose is 1o secure justice and fair treatment to all citizens alike and to put an end
forever to unjust and unfair discrimination against and ridicule of any sect or body
of citizens,"

In keeping with this mandate, ADL has spearheaded efforts in the United
States to foster tolerance and mutual respect and to combat discrimination,
prejudice and bigotry. ADL has created innovative "prejudice reduction" educa-
tional campaigns and curricula, and promoted model legislation responding to
criminal conduct motivated by hate,

At the same time, the ADL does not support or promote laws seeking to
prohibit hate speech. Such faws would violate the First Amendment of the United
States Constitution, which protects speech unless it constitutes "fighting words" or
"incitement to imminent lawless action.” ADL has always believed that the best
answer 10 “bad speech” is more speech, and that in the marketplace of ideas, the
overwhelming majority of Americans will see hate speech for what it is and reject
it. In this connection, ADL agrees with the views previously submitted to
ARTICLE 19 by Human Rights Watch and the ACLU.

Of course, ADL is aware of the harm hate speech can cause. At an ADL-spon-
sored conference on anti-Semitism around the world held in 1991, ADL s National
Director, Abraham H Foxman, declared:

Forty-five years ago, when Auschwitz, Treblinka, Buchenwald, and

Sobibor were laid bare for the world to see, there was no longer any

question or doubt about what hate and bigotry and prejudice can do...

Aftter the Shoah, I think most of us were convinced -- and with the birth

of Israel, we were reassured -- that anti-Semitism would begin to pass

into history. But ircnically, the further removed from Auschwitz, the

more virulent, the more active, the more threatening the virus of

anti-Semitism becomes. ... [A]nti-Semitism is on the increage.., Even
more troubling is the intensity, the Ievel of hate, of hurt, of damage, of
vandalism, even reaching murder, death and assassination,

We in the Jewish tradition know the power of words. We know that
words can be as hurtful as grenades or bullets or Molotoy cocktails, But
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we also know that silence can be just as deadly. ... Our concern is _thgt
decent people are no longer willing or able to stand up and say this is
immoral, this is un-Christian, this is unacceptable. Because only then
will we be able to keep the lid on anti-Semitism and bigotry.
ADL believes that the best answer 10 hate speech is not laws driving it ur!dergroum
but decent people speaking out, and society making such hatre'd unfashionable ar
unacceptable. ADL also believes in the power of education, of confrontir
prejudice by teaching children and adults that differences should be celebrated, an
all will benefit. ]

In this spirit, ADL launched its award-winning A World of Different
campaign in Boston seven years ago. Since then, the programme has reached ter
of thousands of teachers, students and workers in schools, college campuses, ar
workplaces across the United States, bearing the message that by working togethe
and respecting each other, we can make the world a better place.
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\Lnapter 37
THE BOARD OF DEPUTIES OF BRITISH JEWS
STATEMENT ON LAWS AGAINST INCITEMENT TQ RACIAL HATRED

The Board of Deputies of British Jews, founded in 1760, is the representative body
of the Jewish Community in Britain, It is an independent organization, recognized
as the body to make official representations on behalf of the Jewish Community to
central and local government authorities and other appropriate bodies, and is
consulted by the government on a range of issues of concern to the Community.
The Board has, on many occasions over the centuries, intervened on behalf of
distressed communities in other countries, Deputies are elected by democratic
direct vote by their constituencies {o serve a three-year term of office. The majority
of deputies represent synagogues or synagogal bodies, but in addition most na-
tional, political, cultural and youth organizations are represented.

INTRODUCTION . :

Last December, the Board of Deputies voted overwhelmingly to support proposals
1o strengthen the laws against incitement 1o racial hatred in Britain. These laws seek
to deter the making of racially inflammatory remarks and the distribution of racist
literature, but they have not proved especially effective despite varions improve-
ments over the years, The Board’s proposals are made in the face of a rising tide
of racism, anti-Semitism and anti-Semitic literature in this country.

Our proposals show a proper concern for the right of free speech, and we look
for a clear signal that society will not now tolerate the evils caused by those who
engage in racist and anti-Semitic behaviour,

BACKGROUND

There has been an upsurge in recent years in the amount of hate propaganda
disseminated in Britain, There has also been a significant increase in racial
harassment and attacks, as well as anti-Semitic incidents, throughout the country.
Anti-Semitic and other racist literature has been freely circulated, its publishers and
distributors seemingly emboldened by the absence of prosecutions and the apparent
impotence of the law to curb their activities. Of particular concern to the Jewish
Community is the wide dissemination of literature, some of it of a psendo-scientific
character, which denies the Holocaust,

Increasing disquiet has also been felt at the distribution, often within other
ethnic minority communities, of material which is virnlently anti-Semitic but which
masquerades as an attack on the State of Isracl or Zionism,

Although this anti-Semitic material appears to be emanating from a relatively
small group of individuals and organizations, it is sufficiently significant to cause
serious concern. History teaches us all too plainly how easily a climate of hatred
and iniolerance can be created, and the appalling consequences which can ensue.
Experience also teaches us that emotion can displace reason and that once the seeds
of prejudice and intolerance are sown they can germinate in times of economic
piessure or social stress with devastating effect, We must also be aware of the
dangers that can be created by the skilful exploitation of racist propaganda. A
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simple belief that truth and faimess will prevail has too often been disprovi
least in the short term.

The increase in racist material cannot therefore be ignored as the wc
fringe groups that can do no real damage. Both our collective historical exper
and the repeatedly expressed view of the international community, that racial b
and racist propaganda should be eradicated, impel us to confront the pro
Material of the kind being published and distributed has a serious potential to ¢
racial and social disharmony and to influence attitndes in a manner harmful
to society and to its ethnic minority groups.

RECOMMENDATIONS

The Board has therefore proposed a number of recommendations design
strengthen the operation of the statutory provisions of the Public Order Act
(POA) and the Malicious Communications Act 1988 (MCA) and to add a
offence of group libel.

Public Order Act 1965

1. "Racial hatred" is defined as "hatred against a group of persons in Great
Britain defined by reference to colour, race, nationality (including
citizenship) or ethnic or national origins" (Section 17, POA).

"Hatred" is a very strong and extreme emotion. This may explain at
least in part the reluctance to prosecute on occasions or the unwilling-
ness of juries 1o convict, We propose that the Act should cover "hatred,
hostility or contempt”.

2. The Actrefers to "stirring up” of racial hatred. The verb "stir up" connotes
active instigation, fostering or fomenting of hatred. We propose that the
law should not be confined to the active stimulation of hatred but should
also cover activities which involve the encouragement or advocacy of
racial haired by means of speech, written material or conduct,

3. We recommend that the reference to material "which is threatening
abusive or insulting” should be deleted (Sections 18 and 19). In our view
all racist material should be caught, not merely that which is crudely
abusive or vulgarly insulting. Racist material should not escape that
legislation merely because it is expressed in ostensibly moderate or
rational terms.

4. We propose that the definition of "the publication or distribution 1o the
public or a section of the public" (Section 19(3)) be extended by the
addition of the words "or any member of the public” in order to
overcome the restrictive effect of a court ruling that the distribution of
a racist leaflet to a Member of Parliament, who was at home with his
family, was not distribution to the public or a section of the public.
Adoption of this proposal would remove an anornaly in the present law.

5. The Act requires that racial hatred is intended or that it "is likely to be
stirred up” having regard to all the circumstances. We consider that the
word "likely" poses a stringent test or standard and that if the distribu-
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tion of racist material is to be curbed, a less exacting test should be
imposed. We propose that it should be sufficient if it is reasonably
foreseeable that racial hatred may be stirred up, whether immediately
or at any time thereafter. The onus would be on the prosecution to prove
foreseeability of a serious risk that racial hatred could be provoked.

6. The police have powers (o arrest any person who is reasonably suspected

of committing an offence in relation to the use of words or behaviour
or the display of written material (Section 18(3)). There is no parallel
power in relation to the publication or distribution of written material
in Section 19. We recommend that a police officer should enjoy a
similar power in the context of Section 19. We see no reason to require
a police constable 10 watch whilst racist material is disseminated
without any power to intervene uniess the distribution is likely to lead
to violence or a breach of the peace.

pending an appeal. A prohibition against the reprinting and redistribu-
tion of the materials will have the same effect as an injunction in a civil
case and breach should be punishable by imprisonment or a fine for
contempt of court if the prohibition order is not obeyed,

9. We recommend the repeal of the requirement that the Attorney-General’s

consent be cbtained before proceedings for an offence may be instituted
in England and Wales. The justification for this requirement has been
the need to ensure that prosecutions are not instituted which are either
oppressive or counter-productive. While we thus advocate that local
prosecutors should be able to initiate prosecutions on their own, we do
not consider that private prosecutions should be allowed because they
could be ill-advised and brought with insufficient appreciation of the
threat to freedom of expression involved,

Maticious Communications Act 1988
7. Section 18(2) provides that an offence may be committed in a "public

or private place”, except that no offence is comimitted where the words 1. Under the Malicious Communications Act 1988 an offence is com-

or behaviour are used, or the written material is displayed, "by a person
inside a dwelling and not heard or seen except by other persons in that
or another dwelling". "Dwelling” is defined by Section 29 as meaning
"any structure or part of a structure occupied as a person’s home or other
living accommodation {whether the occupation is scparate or shared
with others) ..,". This wonld mean that if a person invited members of
the public to his or her house and then used racially inflammatory words
or displayed racially inflammatory material with the avowed intention
of fomenting racial hatred, he or she would not be committing an
offence. We do not consider there to be any valid distinction in principle
between a meeting in a private house to which the public is invited,
where racially inflammatory words are used, and a discussion in a public
place where such words are used in the presence or hearing of members
of the public.

We consider that the total repeal of this exception would constitute
an unacceptable invasion of privacy; rather, we recommend that this
exception should be retained only to the extent that there is no invitation
to the general public 1o attend a meeting on private premises.

8. Section 25 provides that where a person is convicted, inter alia, of an

offence under Sections 18 or 19, the Court shall order the forfeiture of
any written materials or recordings produced to the Court to which the
offence relates. No forfeiture order is to take effect whilst appeals are
pending. Whilst this is a salutary power in relation to racist literature,
it does not go far enough to prevent the dissemination of that literature,
It would not, for example, prevent the reprinting and redistribution of
copies of the offending literature at a future date.

We recommend that, in addition to the power to order forfeiture, the
Court should have a power to order that no future copies of offending
materials or recordings be published or distributed by the convicted
person. We also recommend that this should extend to any materials
which are substantially similar to the forfeited materials. An order
resiraining publication or distribution should, in our view, take effect
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mitted by the sender of material or any article which is, infer alia,
indecent or grossly offensive. '

In some cases it may be difficult to identify the sender of the material
and we propose that the printer or publisher of the material should be
liable in the same way as the sender unless the printer or publisher can
show that he or she was not aware (a) of the contents of the material or
(b) that it was to be sent to any person for the purpose of causing distress
or anxiety to that person,

2. The MCA refers 1o material which is "indecent or grossly offensive".

We recommend that the Act be amended to make it clear that these
words are not intended to relate only to material which is pomographic
and therefore indecent or grossly offensive in that sense only.,

3. The MCA imposes only a fine. We consider that the altemative of

imprisonment would strengthen the Act and help to prevent the kind of
conduct which is prohibited. Whether or not the conduct warrants
imprisonment would be at the discretion of the court. A court may wish
to impose imprisonment when the sender has previously committed
offences under the MCA or when a particular offence is regarded as
very serious.

4. We consider that the improper purpose of the sender should not be limited

to causing distress or anxiety, but should also include causing outrage
10 the feelings of the recipient or to any other person to whom he or she
intended that it or its contents be communicated.

In our view, it is particularly offensive to force on persons in the
privacy of their own homes unwanted and unsolicited material of an
indecent, grossly offensive or threatening nature, or material which is
known or believed to be false in order to achieve some unworthy
purpose. In our view, the law should protect the public against the
gratuitous and unsolicited sending of highly offensive material with the
deliberate purpose of outraging the recipient’s feelings.
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1. We consider that the defamation of a racial group can be seriocusly

damaging and can have socially harmful and divisive consequences
both for the group maligned and for society as a whole, We accordingly
recommend the enactment of new legislation to protect members of a
racial group against vilification and denigration by reason of their
membership in such a group, We believe that the criminal law is more
likely to provide effective protection than the civil law, but we do not
exclude the possibility of re-examining civil remedies if criminal sanc-
ticns prove ineffective,

. We suggest that a law should be drafted providing that any person who:

(a) uses words or publishes or distributes written or pictorial material
which vilifies members of a racial group to hatred, hostility or
contempt by reason of their belonging to such group,

(b) with the deliberate intention of vilifying, threatening, abusing,
insulting or exposing members of that racial group to hatred, hostility
or contempt by reason of their belonginig to such grotip,

commits a ¢criminal offence.

3. We are not committed to any particular wording so long as the
formulation embodies the principle that the law should protect racial
groups against defamation and against the publication or distribution of
material, the deliberate purpose or intention of which is to denigrate,
abuse or vility.
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COMMISSICN FOR RACIAL EQUALITY
POLICY STATEMENT ON RACIST SPEECH

The Commission for Racial Equality is a statutory body in the UK derivin;
authority from the 1976 Race Relations Act. Tt carries a responsibility to wor
eliminate discrimination on the grounds of colour, race and nationality an
promote equality of opportunity and good relations between different racial gro
It has a further duty to keep the Act under review and must therefore be alert tr
changing context of its work which may call for amendment to the law.
Commission is in the process of framing proposals for change and has there
been considering whether the Act should be extended or parallel legisia
introduced together with enforcement machinery to cover religious discrimina
and incitement to hatred on religious grounds.

The Satanic Verses episode forced this matter on to the agenda. Peopl
Muslim faith continue to feel aggrieved that what they experience as attack
their faith, their religious identity, cannot be restrained by law. They envy
protection against discrimination afforded to Jews and Sikhs, for instance, whe
recognized as discrete racial groups, The episode also highlighted the discrim
tory nature of the present blasphemy law in a multi-faith society in that it prot
the beliefs only of members of the established Church, The Commission ass
that the present position is not sustainable, Blasphemy should either be remc
from the statute book or else extended to take account of a much wider rang
religious sensibilities. The task of framing legislation to protect all belief syst
from insult and ridicule may appear daunting. It requires a very sensitive app
ation of diverse cultures and beliefs to set new boundaries to what can be toler:
But a society which seeks to respect the position of all its members has to stry
with that. Tolerance of hate speech in the name of freedom of expression offer
protection to the victims of racial or religious hatred.

Inrecent years there has developed a readier appreciation that hurt cause
attacks because of one's membership of a particular ethnic group or assanlt
what one holds most sacred should be recognized by offering legal protection
redress. But where to draw the line between robust challenge and gratuitous in
And should we distinguish between those organizations which are established
confident enough to withstand attack and those which need protection becaus
their minority position?

The present law against incitement to racial hatred is itself a recognition
freedom of speech cannot be absolute, although the law is justified on the grc
that it is needed to prevent threats to public order. Should our society be equ
concerned about protecting people’s religions feelings from the effect of u
strained abuse? Speech which expresses or advocates hatred of certain racial gre
is clearly an abuse of freedom of expression. It has a destabilizing effect on s
and encourages a climate of divisiveness and discrimination in which r:
violence is more likely to occur. And, apart from possible racial consequer
virulent literature and speeches may themselves represent intimidation and as:
from which vulnerable minorities in particular are entitled to be protected, I:
concept of group libel capable of being framed into practicable legislation?
plural society we have to find some way of reconciling freedom of expression
a respect for beliefs and values which may differ from our own. Unless th
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achieved, groups and mdividuals will teel under threat and the stresses within
society, while not necessarily leading to public disorder, will be obvious, Finding
the proper balance requires the courts to assess very carefully the circumstances in
which alleged hate statements were made and whether their effect was to cause
distress to the victims and stir up antagonism between different groupings within
society. The requirement in Britain’s present law to prove intent may over-restrict
the law’s application in this area.

The Commission believes that law must play some part in all this. [.aw can
deal more easily with blatant expressions of hostility and discrimination, but it must
be more precisely and sensitively framed in order to restrain covert, insidious
attacks on people for what they are and for what they believe in. There is no
evidence to suggest that, without legal constraints, goodwill and a natural tolerance
will safeguard individual and group freedom, Laws against discrimination will not
in themselves create enlightened attitudes but they can protect people from the
consequences of others” discriminatory behaviour and have an important declara-
tory effect. They give a clear message about acceptable standards and, when
supported by sensible and informed promotion, will eventua]ly establish boun-
daries within which most people feel comfortable.*

Discriminatory acts will be generated in a climate where people’s prejudices
are reinforced by propaganda of hate and ridicule. There is a powerful argument
for preventing the public expression of such attitudes and with the increase of
communication and movement across national boundaries it becomes important to
establish some consistency between the laws and practices in different jurisdictions.
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COMMITTEE ON THE ADMINISTRATION OF JUSTICE
(THE NORTHERN IRELAND CIVIL LIBERTIES COUNCIL)

The Commitice on the Administration of Justice (CAIJ) is an independent civi
liberties organization formed in 1981 to work for "the highest standards in th
administration of justice in Northern Ireland by examining the operation of th
current system and promoting the discussion of alternatives," The CAJ is
non-political, non-partisan organization having open membership for individual
and groups.

STATEMENT ON LAWS AGAINST HATE SPEECH IN NORTHERN
IRELAND

The legislation prohibiting hate speech in Northern Ireland is found in the Publi
Order (Northern Ireland) Order 1987 and is modelled largely on the Public Orde
Act 1986 which applies only in Great Britain,

The first comment we wish to make is that the Northern Ireland Orde
outlaws, inter alia, racial hate speech and thus appears to protect ethnic groups. .
seems to be an admission that there are, in Northern Ireland, such groups whos
identities require protection. However, the more comprehensive (though sti
significandy flawed) leglslatlve protection for racial minorities, the Race Relatior
Act 1976, does not apply in Northern Ireland. If the explanauon for this "lapse"” i
that there are insufficient numbers of ethnic persons in Northern Ireland to Jusuf
the enactment of anti-race discrimination legislation then this is simply at odds wit
anti-racist speech laws that have been enacted for Northern Ircland.

The Committee on the Administration of Justice (CAT) supports hate speec
laws and indeed its own proposed Bill of Rights for Northern Ireland appears 1
allow for the promulgation and utilization of hate speech law. 2 Article 9(1) of tt
proposed Bill protects the right to free expression,

Every person has the right (subject to Art. 12) to freedom of expression.

This right shall include freedom to hold opinions and to receive and

impart information and ideas without interference.
Article 12 states:

The rights laid down in, inter alia, Art. 9 can be subject only to such

limits as are shown to.be (a) absolutely necessary, (b) prescribed by law

and (c) manifestly justifiable in a free and democratic society.

The notes on the proposed Bill of Rights read:

Rather than include such a list (i.e.) of justifications for placing limits

on rights (e.g.) national security, public safety, the economic well-being

of the country, the prevention of disorder and crime, the prevention of

disclosure of information received in confidence or the protection of

health and morals, the CAJ prefers o focus attention on the requirement
that all limitations must be ‘absolutely necessary’ and ‘manifestly

1 See chapter by Therese Murphy in Part IIl of this book.
2 “Making Rights Count", CAY Pamphler No. 17 (Belfast: Qct, 1990).
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tary legislation, to lay down the precise limitations required for each of

the rights in question,

Hate speech is not defined for the purposes of the proposed Bill. The CAJ is
particularly concerned with racist and sectarian hate speech at the present time,
though consideration of the topic should not be confined to those examples,
Homophobic or gender-based hate speech, for example, requires further consider-
afion, and we feel that there should not in principle be any objection to the extension
of the public order legislation to outlaw those types of hate speech or hate speech
directed against persons by virtue of disability or sexual orientation.

There are certain legislative issues with regard to hate speech legislation in
Northern Ireland that we would like to see addressed.

At present the consent of the Attorney-General is required before a prosecu-
tion can commence. Traditionally Attorneys-General have expressed reluctance to
initiate such prosecutions. It is believed that the Attorney-General requires 80 per
cent probability of conviction before proceeding with a prose:cution.3 The CAJ
advocates the repeal of this requirement. As one author has suggested, "it is
undesirable to make the enforcement of the criming} law depend.on the wishes of
a Government minister."

However, it may be that some measure of blame for the under-utilization of
the legislation lies with the Crown Prosecution Service or the local police involved,
in that ultimately the Attorney-General will be relying on reports from these
sources.

In addition, the CAJ would wish to see an express inclusion of Travellers as
a group within the protective ambit of the legislation. While Travellers are an ethnic
group - they are Ireland’s indigenous nomadic population and thus should qualify
under the legislation - the legal position is by no means clear, The inclusion of
Travellers as a particular ethnic group to be protected would clear up any confusion
and would have the advantage of indicating to the public that Travellers are indeed
an ethnic group in their own right and not merely a sub-group of poverty, social
deviants or some elemsent of the Irish nation displaced form the land as a result of
British mle in Ireland.

However, as an active civil libertics group, the Committee is aware that there
are several serious problems with laws which prohibit certain kinds of hate speech.

While the Committee is in favour of hate speech legislation, it has to be
pointed out that much of the discussion with regard to hate speech in Northem
Irgland, and indeed in the United Kingdom in general, is academic in that the
legislation is woefully under-utilized. There are, to the best knowledge of the CAJ,
no cases in which persons have been prosecuted under the Public Order legislation
for inciting racial hatred in Northern Ireland. There are examples, though few and

3 See chapter by Joanna Oyediran in Part III of this book. This may account for the fact that so few of
the complaints referred 1o the Attorney-General resulted in prosecutions, For example, in Great
Britain from 1976-81 there were 21 Emsecutions under Section SA of the Public Order Act 1936
although the Commission for Racial Equality referred 43 cases to the Attorney-General in 1978, 31
in 1979 and similar numbers in the following years.

4 R Card, Public Order Law, (Butterworths 1987), 116.
5 hiza podpularly held notion in Ireland - both North and South - that Travellers are those persons

displaced from their holdings by either the Great Famine of the 1840s or the Cromwellian Campaign
in Ireland of the 171h century.
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that there have been no instances when persons have fallen foul of the legislation.
The difficulty with the legislation seems to lie with the prosecuting authorities as
was pointed out above,

While academically one might have no great problem with the use of the
legislation, practically it is a very crude tool with which to combat discriminatior
and achieve equality for minorities.

First, it only catches a small proportion of hate speech and even then only the
more extreme opinions fall foul of the legislation. As such it seems to perpetuats
the notion that racist or sectarian ideas are the preserve of the extremists. In addition
it focuses attention away from institutional racism, a far greater day-to-day problern
in the lives of ethnic minorities.

Second, hate speech legislation is a negative affirmation of ethnicity in tha
it merely recognizes the existence of groups and their need for protection. The
Committee wishes to see identity acknowledged in a more positive way througl
legislation which responds to the needs of groups. The existence or implementatior
of hate speech legislation will not of itself reduce the racial disadvantages faced by
ethnic groups in Northern Ireland for example,

Third, while it is often stated that one of the drawbacks of implementing sucl
legislation is that prominence may be given to a handful of individuals, the CA]
does not see that potentiality as a difficulty becanse the moral opprobrium of ¢
prosecution would counteract this. At any rate such an argument would ever
prohibit reports in newspapers or academic journals of the activities and ideas of
the purveyors of hate speech.

There is, however, a greater and more real danger with instituting prosecus
tions in that the group in question would bear the brunt of any backlash and the
white, sedentary, civil libertarians campaigning on its behalf would not suffer
While utilization of a properly-amended hate speech law (by incorporating the
suggestions above) would be a way of enforcing in the public mind the importance
of race and religion to the group in question, this must be weighed against th
potential danger posed to members of that group.

The Committee feels then that the existence, re-enactment, amendment o
implementation of legislation outlawing hate speech would not be a sole or indee
even a major plank in any CAJanti-racist or anti-sectarian campaign. The existence
and implementation of such legislation is only peripheral to the needs and interest:
of possible target groups here in Northern Ireland, This is even more evident witt
regard to ethnic groups when one considers the absence of anti-race discriminatior
legislation here, and that the enactment of such legislation would not necessarily
eradicate all aspects of racism, particularly institutional racism, towards the ethni
mincrities.

In sum, the CAJ’s policy on hate speech is that we would like to see legislative
changes to render the law more useful but even with those changes the narrow focu:
of hate speech legislation prohibits it from being a useful anti-discrimination tool
While an amended Public Order (NI) Order would be declaratory of the State’:
intentions towards ethnic groups and a recognition of the importance of thei
identity and their vulnerability in society, any such legislation should not be viewe
as a vieal legislative device for ensuring equality for the groups concerned.

6 See Therese Murphy, supra note 1.
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HUMAN RIGHTS WATCH
POLICY ON PROTECTION OF "HATE SPEECH"

Human Rights Watch, a US-based international human rights monitoring group
composed of Africa Watch, Americas Watch, Helsinki Watch, Middle East Watch,
and the Fund for Free Expression, monitors resirictions on expression, racial and
ethnic discrimination, and other violations of human rights around the world.

The following policy, adopted in 1991, is based on four key principles: (1) a
distinction between advocacy and action; (2) expression should never be punished
for its sebject matier alone; (3) to punish speech, there must be a direct and
immediate connection to illegal action; and (4) any limitations on expression should
be the least restrictive available.

Human Rights Watch condemns all forms of discrimination on such arbitrary
grounds as naticnality, race, gender or religion. In many couniries, anti-discrimi-
nation efforts take the form of laws penalizing the communication of group hatred
on these or other grounds,

Such laws are often justified on the grounds that they curb racial and ethmic
violence, But there is little evidence that they achieve their stated purpose and they
have often been subject to abuse. Many governments and other actors that encour-
age or exploit group tensions use "hate speech" laws as a pretext to advance a
separate political agenda or to enhance their own political power. In a number of
countries, the chief targets of "hate speech” laws have been minority rights activists
fighting discrimination by the same majority that administers the laws - or, as in
the case of South Africa, by the dominant minority.

Human Rights Watch believes that such laws raise serious freedom of
expression issues, We are mindful of the fact that international human rights law
provides different and conflicting standards in this area, and base our policy on a
sirong commitment to freedom of expression as a core principle of human rights.
We believe that freedom of speech and equal protection of the laws are not
incompatible, but are, rather, mutually reinforcing rights,

We therefore view as suspect any action by governments to criminalize any
expression short of incitement to illegal action (as defined below) and consider any
law or prosecution that is not based on a strict interpretation of incitement to be
presumptively a violation of the right of free expression,

In evaluating "hate speech” laws and prosecutions to ensure that they do not
infringe on rights of freedom of expression, Human Rights Watch will take the
following factors into account;

1. Expression should never be punished for its subject matter or content
alone, no matter how offensive it may be to others,

2. Any restriction on the content of expression must be based on direct anq
immediate incitement of acts of violence, discrimination or hostility
against an individual or clearly defined group of persons in circum-
stances in which such violence, discrimination or hostility is imminent

1 These are the terms used in Article 20 of the Intemational Covenant on Civil and Political Rights,
which requires the participating states to prohibii "any advocacy of national, racial or religious hatred
that constimtes incitement to discrimination, hostilily or violence.”
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and allermaiive measures 0 prévent such conduct are not reasonably
available, For this purpose, "violence" refers to physical attack; "dis-
crimination” refers to the actual deprivation of a benefit to which
similarly situated people are entitled or the imposition of a penalty or
sanction not imposed on other similarly sitnated people; and “hostility"
refers to criminal harassment and criminal intimidation.

3. Reasonable limitations on the time, place and manner of expression shall
not be enforced s0 as to prevent the effective communication of any
information or point of view. The means chosen to implement such
limitations should be the least restrictive available to accomplish a
legitimate end unrelated to the content of the expression,

4, Abusive conduct may not be insulated from punishment simply because
it may be accompanicd by expression, nor may it be singled out for
punishment or punished more heavily because of the expression.

In some countries, government agencies and officials engage in verbal attack
racial and ethnic minorities. We strongly condemn such behaviour by governm
To the extent that expression is controlled by the government as means of im
menting discriminatory official policy, we do not view it as protected by the
speech principles set forth above.
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Chapter 41

JUSTICE, THE UK AFFILIATE OF THE INTERNATIONAL
COMMISSION OF JURISTS

STATEMENT ON FREEDOM OF SPEECH AND INCITEMENT TO
: RACIAL HATRED

"Justice" is the British Section of the International Commission of Jurists, the aim
of which on a world-wide level is to foster respect for human rights through the
rule of law. Drawn from all branches of the legal profession and including members
of the main political parties, it pursues the same objective within the United
Kingdom by a programme of research and publications, by drawing public attention
to current legislation bearing on the rule of law and, where necessary, to the need
for its amendment, by continuous review of the working of judicial procecdings
and administrative machinery and by demands,for the correction of miscarriages
of justice.

1. Asthe present law of the United Kingdom has been discussed elsewhere
in this volume, this statement is confined to summarizing the issues of
principle and considerations of practice which are involved in reconcil -
ing the upholding of freedom of discussion with the avoidance of
incitement to racial hostility.

2. Justice, in its regard for human rights, attaches especial importance to
freedom of discussion, This is because it is not only a fundamental right
of the individual but also an essential requirement for the working of a
democratic society.

3. However, just as the freedom of expression of one individual is legitim-
ately restricted by the law of defamation to protect the perscnality of
others in respect of their reputation, so too may freedom of expression
be curtailed where its effect is not to facilitate but rather to destroy the
harmony of that society.

4. Notwithstanding the foregoing qualifications, Justice attaches such
importance to the principle of freedom of expression in a democratic
society that it would insist that:

(@) the burden of proof must remain on those who wish 1o impose a
restriction on freedom of expression to show that in the particular
circumstances there is on balance a greater danger (o society from
the unfettered exercise of freedom of expression than from its restric-
tion; and

(b) bearing in mind the sensitive character of race relations, which may
long remain on a seemingly harmonious footing until unpredictably
inflamed by a minor and seemingly innocnous incident, prohibitions

* Drafted by Norman 8§ Marsh, Council and Executive Member of Justice.
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on expressions of racial hatred should be actively enforced with a
certain degree of restraint, as the enforcement may give the incite-
ment an actual effect through publicity which would otherwise have
been lacking.

5. The reconciliation of freedom of expression with measures designed
to prevent the incitement of racial hatred depends on the decisions
made by officials on whom the responsibility rests for initiating
proceedings for incitement of racial hostility, and on judges who
ultimately have to decide whether, on balance, the restriction on
freedom of expression is justified. Although to some extent the
decisions made can be controlled by the ordinary process of judicial
appeal or by judicial review, it must be recognized that there will
remain an area of discretion which has to be left to the appreciation
of the decision-maker. It is therefore extremely important that all
such decision-makers should have the training and experience to
understand the respective importance of freedom of expression and
racial harmony in a democratic society.
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Chapter 42
LIBERTY (THE NATIONAL COUNCIL FOR CIVIL LIBERTIES)

STATEMENT ON FREEDOM OF EXPRESSION AND INCITEMENT
TO RACIAL HATRED

Liberty is committed to the defence and extension of civil liberties in the United
Kingdom and to the rights and freedoms recognized in international law. Founded
in 1934 as the National Council for Civil Liberties, the group is a non-party political,
membership organization,

The following is an edited excerpt from A People's Charter, Liberty' s Bill of
Rights, published in October 1991. This draft Bill of Rights is produced as a
consultation document, complete with questionnaire, and will be published in its
final form in 1993. It must therefore be read as an interim statement on the
organization’s policy on freedom of expression, subject to revision following the
consultation period. Furthermore, as with all Bills of Rights, it is a statement of
general principles, rather than detailed policy, whith seeks to sét out the right to
freedom of expression and the legitimate grounds on which it could - but not
necessarily should - be limited. The explanatory footnotes have been added
especially for the purposes of clarifying this excerpt for publication in this book.

THE RIGHT TO FREEDOM OF EXPRESSION

L. Everyone shall have the tight to freedom of expression. This right
shall include freedom to seck, receive and impart information and ideas
of all kinds regardless of frontiers either orally, in writing or in print, in
the form of art, or through any media of their choice subject only to such
limits as are prescribed by law, sirictly necessary and demonstrably
justified in a democratic society for the protection of individuals from
imminent physical harm or to prevent incitement (o racial hatred, and
for the protection of the rights and freedoms of others as laid down in
this Bill, . ..

SOURCES

Clause 1 is drawn from Article 19(2) of the International Covenant on Civil and
Political Rights which is similar to ... Article 10(1) of the European Convention on
Human Rights, but adds the right to "seek” information.” The limitations attached
to this Article are ... much narrower than in Article 19(3) of the Covenant or 10(2)
of the Convention, The inclusion of incitement to racial hatred is in line with
Britain’s 1986 Public Order Act and is similar to Article 20(2) of the Covenant.
The inclusion of "protection against imminent physical harm" is similar to, although
tighter than, the "clear and present danger” test which has been used b; the
American courts to limit the First Amendment’s right to freedom of speech.”. . .

1 'The full texts of Article 19 of the Covenant and Article 10 of the Convention are set forih in Annexe
A,

2 Ttistighter only in the sense that the "clear and present danger" test has been held to cover "imminent
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COMMENTARY - WHO WILL BENEFIT?

This Article ... would introduce a legally enforceable right to freedom of expressi
for the first time in the UK. Currently freedom of speech only exists as
enforceable right for MPs as laid down in the 1689 Bill of Rights. ...

CONSULTATION POINT

. Itis our intention to limit censorship to the minimum degree necessary to uphc
other fundamental civil rights ... . In contrast to the Convention and Covena
materials which offend personal or public morality but which do not fall under ¢
limiting criteria could not be banned under this formulation as there is no right
this Bill to be protected from offence on the grounds of taste or morals, The Loc
Government Act 1988, which forbids the promotion of “teaching in any maintain
schools of the acceptability of homosexuality as a pretended family relationshi
{Section 28), would, in all likelihood, fall foul of this Clause {and wounld probab
also be in breach of Article 14 concerning discrimination). Likewise, the powe
of customs officers to intercept "obscene or indecent” articles - ofien used 1o b
the import of literature directed at the lesbian or gay community - would almo
certainly be curtailed by this Clause,

We have included only three grounds for restricting freedom of expressic
under this Bill. The reference to incitement to racial hatred ... as a Lmitation C
freedom of expression reflects a widely accepted boundary 1o this right in hums
rights discourse. Under current law, the incitement legislation covers hatred on tt
basis of national origin as well as race and colour (to include Jews, Sikhs an
Gypsies for example), but not religion. The Commission for Racial Eguality he
proposed that the legislation be extended to cover religious groups.” Britain
blasphemy laws, which prohibit freedom of expression in relation to the Christiz
religion (to be distinguished from Christians as a religious group), could t
challenged under Clause 1 (as well as Article 14, which prohibits discriminatior
as no other religion is protected by this law).

Protection of the rights and freedoms of others would provide grounds fi
arguing that confidential information relating to an individual’s private life ¢
Teputation ... could be exempt from freedom of expression, This would allow som
kind of libel law to remain in force (although the current one is in need of majc
reform),

Sexually explicit or violent material harmful to and aimed at children coul
likewise be curtailed under the obligation to protect children contained in Articl
13 of this Bill. Similar products aimed at adults would only be prohibited wher
the courts could be persuaded that this was strictly necessary to protect individual
from imminent physical harm. This could provide some protection for minoritic
not covered by the incitement laws, for example, Catholics or lesbians and gay!

lawless action", while our limitation on the right to freedom of expression covers "imminent physic:

harm", which is only one category of lawless action.

3 'We are assuming that the term "incitement to racial hatred” covers only those groups affected by th
current law. However, the Bill’s limitation on the right to freedom of expression is phrased in suc
a way as not to rule out an extension of the scope of incitement to racial hatred in the future, fc
Instance, to cover religious groups (an issue on which Liberty has no policy at present).
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whilst being much tighter than the offence of "disorderly conduct” under the 1986
Public Order Act.

Considerable controversy surrounds whether what is called "hard core por-
nography™ can lead to violence against women. Under our formulation the courts
would have to be convinced - presumably on the basis of relevant research - that
this was the case before limiting freedom of expression on these grounds. Likewise,
the Government’s ban on television interviews with members of Sinn Fein or the
Ulster Defence Association could not be justified under our limitation clause unless
adirect correlation between these and impending physical harm against individnals
could be shown (it would also have to be introduced by parliamentary legislation,
unlike the current ban).”. . .

4 The broadcasting ban was iniroduced by an Order of the Home Secretary. We have some doubt as
1o whether the ban would meet the intemational interpretation of the term 'prescribed by taw" which
covers statutes and common law only,
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Chapter 43

THE ISLAMIC SOCIETY FOR THE PROMOTION OF
RELIGIOUS TOLERANCE

POLICY STATEMENT ON ISLAM AND HATE SPEECH

The Islamic Saciety for the Promotion of Religions Tolerance was establis
1982 as a specialist society, with membership limited to scholars of any f;
nonc) who are committed to tolerance. Although representing British Muslir
not among its aims, the Society, through its work, has come to be regarded
voice of the silent British Muslim majority.

Contrary to some impressions of Islam, itis a religion of tolerance, fr
of worship, freedom of expression and, importantly, a religion of responsib

Islam recognizes only one race: the human race. The Qur’an tells us:
humans are the descendants of one man: Adam. That makes us all members
and the same family, the same race. The differences in colonr and culture w
meant to be grounds for one-upmanship or discrimination, but rather to be
amiracle of creation, that a great variety could arise from a single source. |
are using, or rather misusing, the very great blessing of variation as a ba
discrimination. This situation could have arisen only through ignorance.

On the question of hate speech on the basis of religious differen
Qur’anic position is that man is free to believe; unbelievers have a "divine
not to believe; believers should treat unbelievers justly and compassionately :
as they do not raise their sword against them; believers are not to coerce unbe
into belief but must accept that each is entitled to pursue his own religion; be
are not to mock or insult whatever unbelievers worship or believe. Rather, :
the Qur’an requires of believers is that, if unbelievers insult or mock them ¢
beliefs, they should not sit with the mockers until the mockers talk about som
else,

It is hate speech that gives freedom of expression a bad name. Freed
expression is a high ideal that can only be harmed by espousing or protectir
speech, for it would make this ideal less respectable. Freedom can only occt
moral high ground if it is not used oppressively or unjustly, and if it incory
responsibility,

So, what do we do about hate speech in a multicultural, secular, demg
society such as this one of ours? What do we do about hate speech when pr:
by the majority against a minority community, be it a racial, religious or any
identity-conscious group?

It is important to note that it is not only members of the majority comr
who indulge in hate speech. Members of minority communities do so as v
only to answer back or reassert their right to personal integrity and respect.

We believe that the Islamic model is the most suitable one to deal w
problem. Hate speech is not a prominent feature of life in a Muslim society
because hate speech is characterized as abhorrent by the religion itself and
colture that is derived from it. In a Muslim country like Egypt, hate speech a
any minority race or religion is unlawful, yet it is not the power of the law
most potent but rather the power of the culture itself,

When we in the West finally reach a situation where hate speech is de
enough, and seen for the injustice that it is, when abhorrence of hate speach re
the innermost sectors of our culture and when speakers of hate stop being ch:
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defeated. Until then, we must do our best to combat it. But, what is our best? In this
context, I believe that our salvation lies in education. A second option, less effective
in the long term, is legal redress.

Criminal prosecution which can only be initiated by the state constitutes no
more than lip service to the cause, a sanitization of the problem without having to
do anything about it.

We believe that hate speech must be decriminalized. We believe that a person,
or a group, that has been aggrieved or injured by hate speech maust be given the
opportunity to seek redress in a civil suit through the legal system, in much the same
way as libel laws operate. Is not libel a form of hate speech? The prohibitive costs
of such a course of action, however, may act as an impediment to justice. [ wonder
if there is room, somehow, for redress to be obtained without such an impediment.

In the Islamic model, one is urged to respond (o hate speech at different levels.
Not all Muslims are full-fledged Muslims who can function at the highest spiritual
level and, being a practical religion, Islam is operative at lower spiritual levels too.
1t is within the rights of a Muslim to answer back, but he does not have the right to
say anything that is not true. It is also within hjs rights to ask for, and be granted,
compensation for injured feelings, to which Islam attaches a great deal of import-
ance.

1t is within the rights of the society at large to punish hate speech on account
of its being a breach of the peace. But on the highest spiritual level a Muslim is
urged to ignore the ignorant, for that is how the practitioner of hate speech is
described in the Qur’an. For his patience, a Muslim believes that he will gain his
reward from his Lord. The prize for the believer is held to be far superior to any
recompense he may obtain in this life. The prize for the society is also great. The
Muslim is even urged, on the same spiritual level, to return good for evil, and is
told that, by doing so, he may well change enmity into friendship.

Which way to choose must be judged according to every particular situation,
and what is chosen in the end must fulfil the fundamental Islamic requirements of
justice and compassion.

o TR W T T T T
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Chapter 44

THE DECLARATORY VALUE OF LAWS AGAINST
RACIAL INCITEMENT

M_ichael Banton

Early in 1991 the Cheltenham Conservative Association adopted a black ba
as their candidate for the next parliamentary election. Some members
Association protested, and the dispute attracted attention in the mass media. A
the letters sent to the Association was one from Robert Relf of Kent, a 66-ye.
man with a record for racial agitation who, fifteen years carlier, had bee
prisoned for contempt of court when he refused to take down a sign advertisir
house for sale 10 whites only. Relf wrote to the Chairman of the Association
that black bastard Taylor is married to a white slut and has got a
half-caste daughter; perhaps you approve of England becoming a nation
of half-breeds? ... If I had my way all those that voted for Taylor would
be hung by their bollocks outside the Conservative Party headquarters
and left there to rot. ... You too would be hung up alongside the
nigger-loving bastards.
Relf was warned that he might be prosecuted under either Section 18 or 19 ¢
Public Order Act 1986, or under the Malicious Communications Act 1988, H:
been prosecuted under the 1986 Act, to secure a conviction the Crown would
had to have proved that Relf used words (Section 18) or distributed mare
(Section 19) which were threatening, abusive or insulting, and that either he the
intended to stir up racial hatred or, having regard to all the circumstances,
hatred was likely to be stirred up. The local Crown Prosecutor decided to pros
under the 1988 Act, alleging that Relf sent "a letter which conveyed a mes
which was indecent and grossly offensive, with intent to cause distress or an:
1o the recipient". There was therefore no reference to racial hatred.

Relf pleaded not guilty. He was quoted in the press (The Guardian, 16
1991} as having said in court that after sending the letter *I did realize that it
4 bit strong”. The magistrates convicted him, and, after hearing about his m
and his record of previous offences, imposed a fine of £75. A prosecution app
tion for costs was refused. As the maxirum penalty for the offence was a fir
£1,000 or imprisonment for three months, Relf left the court maintaining tha
outcome showed that the magistrates sympathized with his point of view,

Words which are threatening, abusive or insulting to members of a r
group may form part of a civil action for racial discrimination (as when
example, they are evidence that an employee has been unfairly dismissed), W
such words form part of a charge under the Public Order Act, it may be neces
to establish which persons might be stirred up to racial hatred. If the person to w
the words are directed is ofien addressed in such terms, then, it might be arg
they are unlikely to have any such effect. Apprehensions about the difficulti
following this course may explain why Relf was prosecuted on the lesser cha

This essay will discuss ways in which different kinds of taciafly insul
speech may be interrelated with patterns of social interaction between membe:
racial groups. Before starting this discussion, however, I will explain why I cons
itadvisable to place restrictions on the freedom of expression, especially since s
commentators maintain that it is better in the long run if persons such as Ro
Relf are left free to express their opinions.
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SANCTIONING DEVIANCE

Member states of the United Nations have pledged themselves to promote respect
for human rights and fundamental freedoms without discrimination on the ground
of race. These rights are said to be inalienable, meaning that they may not be
abridged even by a democratic vote. According to one widely held view, these
rights precede the formation of governments, States legislate in different ways and
to different extents in order to protect such rights.

Those states, including the UK, which have adhered to the International
Convention on the Elimination of All Forms of Racial Discrimination must guar-
antee to everyone within their jurisdiction equality before the law, without distinc-
tion as to race, in the enjoyment of those human rights which are safeguarded by
the state’s legal order. Acting with due regard to the principles embodied in the
Universal Declaration of Human Rights (that is to say, bearing in mind the need to
achieve a balance between conflicting rights, in particular, between non-discrimi-
nation on the one hand and freedom of expression and association on the other)
they must make any dissemination of ideas based on racial superiority or hatred,
or incitement to racial discrimination, an offence punishable by law." Exercise of
the right to freedom of expression must not infringe people’s enjoyment of other
rights,

The dissemination of ideas based on racial superiority can cause members of
racial majorities to withhold from members of racial minorities services to which
they are entitled, and it can inhibit members of minorities from demanding their
rights. Ideas can have this effect by influencing the attitudes and personalities of
people, and thereby influencing their behaviour, but the relationship between ideas
and behaviour is one of interaction. While ideas can influence behaviour, behaviour
can influence ideas just as strongly. The prohibition, by law or custom, of certain
forms of behaviour can influence the way people think about possible behaviour,
as is exemplified in sayings like "out of sight, out of mind", and "when in Rome,
do as the Romans",

A model of all the variables relevant to the explanation of behaviour would
have to be extraordinarily complex. One of the main difficulties would be the need
to allow adequately for variations in the social contexts in which people express
opinions about members of ethnic groups other than their own. For example, hostile
speech about another ethnic group may be motivated by a speaker’s desire to
identify him or herself with his or her own group, rather than be a predictor of his
or her actual behaviour in a encounter with someone who belongs to the group being
disparaged.

Some hostile speech is rooted in individual pathology. By expressing hatred
of a scapegoat group an individual may be able to alleviate some of his or her own
psychological problems. In Portrait of the Ami—Semitez, Jean-Paul Sartre portrayed
Cousin Jules’ diatribes against the English as a means whereby the speaker gained
attention so that he could feel for a while as if he were someone who really counted
for something, In some circumstances, as in Nazi Germany, the scapegoating of a
minority can become a pathological characteristic of a significant section of an
entire society.

1 Se.le] Dr Partsch’s discussion of the obligalions imposed by the Race Convention in Part II of this
collection..

2 Jean-Paul Sartre, Portrait of the Anti-Semite (London: Secker and Warburg, 1948).

LAY L

Racial discrimination sometimes shows pathological features or sei
chological functions for disordered personalities. This is often eviden
speech, But most discrimination is socially normal in the same sense thal
normal, a characteristic of all kinds of society. Everyone is capable of dis
tion of some sort, just as everyone who drives a motor car is capable of co
a motoring offence. A collection of individuals becomes a socicty w
recognize rules or norms for regulating their collective life. Whenever
nules there must be occasions on which individuals fail to observe them
result is deviant behaviour. Such behaviour is criminatized when it thre
public interest. For example, for a long time there was no law to limit the
of motor car drivers to drink alcohol before driving and, when a law was ini
many drivers for some years did not regard driving with excess alcohol a:
wrong so long as no injury resulted. Now there is a better understandis
danger and standards have changed accordingly.

It has been said that over the centuries there has been less chan
conception of a person’s duty to his or her neighbour than in the conceptic
is his or her neighbour. This draws attention Lo the way in which, because o
in ways of life, the boundary between the public and privaie realms hasbee
More and more kinds of activity that used to be considered private
regulated by public laws and standards. Laws goveming the relations
employers and employees, and between landlords and tenants, provi
examples. So do the obligations placed on parents regarding their ¢
education. Just fifteen years ago, many people accustomed to smoking ¢c
that they were free to light up in any place in which it was not explicitly pr
Now they are more conscious that their smoking may impair the 1
non-smokers; a boundary has moved. Something similar has happened wi
to racial discrimination, both in behaviour and in speech.

CHANGING RELATIONSHIPS

In the 1950s non-white people in Britain were seen as temporary visitors w
be returning in due course to other countries within the Commonweal]
mid-1960s official opinion accepted that black and Asian minorities hac
established and must be integrated into the life of the nation. Public opin
more slowly to perceive first blacks and then Asians as potential ne
Because most of the newcomers were of low socio-economic status, native
reflected considerations of class as well as colour, but the rising generation
whites were quicker to accept new social patterns than were their elders.

Gallup Poll data show that the expression of social distance by whi
towards people of colour declined substantially over the period 1964 to 1
percentage of respondents saying that they would accept coloured |
neighbours went up from 49 to 59 per cent; as friends from 49 to 78 pe
schoolmates of their children, from 54 (0 78 per cent; as co-workers from
per cent; as a principal or employer from 35 to 63 per gent; as son-in-law,
35 per cent; as daughter-in-law, from 16 to 37 per cent.” It is important to
social distance towards minority residents was declining at the same

3 M Banton, "Pluralistic Ignorance as a Factor in Racial Auitudes,” 13 New Community 18
and "Correction to Professor Banton's Article,” 14 New Community 313 (1987).
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hostility towards further non-white immigration was rising to the high platcau on
which it has remained.

The law hasplayed a part in this. When the Home Secretary, James Callaghan,
introduced the 1968 Race Relations Act he said that he attached great importance
to the declaratory nature of the provisions against discrimination. The bill was tg
protect society; it was for the whole nation and not just for minority groups.
Experience suggests that it has had the effect he envisaged, but this was not
appremated at the time even by Lord Radcliffe, a much-respected Lord of Appeal
in Ordinary. In a lecture delivered in the following year, he described the 1968 Act
as mistaken because "its substance is to try to outlaw certain types of motive or
intention if associated with certain types of action." It was not limited to "situations
in which the moral issue is generally regarded as beyond debate ... . I y 10
distinguish in my mind between an act of discrimination and an act of preference,
and each time my attempt breaks down".

Most of that part of the Act which he criticized was concemed with employ-
ment, housing, advertisements, provision of services and trade unions. It did not
touch preferences in the private realm of the family. It recogriized exceptions in
housing in “small premises”, employment in establishments employing not more
than twenty-five persons or “for the purposes of a private household", and for the
making of "charitable instruments", Preferences in these more private settings were
not rendered unlawful, but the extension of such preferences to the public realm
could properly trigger complaints and set in motion the arrangements for concilia-
tion established by the Act. These continued until arevised Act was passed in 1976.

1t should be remembered that what made the 1968 Act politically accepiable
were the findings of a research project that demonstrated a significant incidence of
racial discrimination in employment, housing and other public services. Since then
there has been a great change in the public’s conception of its own behaviour. In
1991 an opinion poll posed the following question:

Some people say Britain is a racist society in which black and Asian

people have fewer opportunitics than white people. Others say Britain

is a non-racist society in which people have equal opportunities regard-

less of race or ethnic background. Do you think Britain as a society is

very racist, fairly racist, fairly non-racist or completely non-racist?
Sixty-seven per cent of whites considered Britain to be racist to some extent. The
proportion saying they would happily have people of a different race living next
door had risen to 62 percent.

The successive Race Relations Acts have prohibited the granting of pref-
erences in employment, housing and other fields because such preferences conflict
with the societal policy of equalizing opportunity and can create dangerous social
divisions by transmitting inequalities to future generations. These acts have in-
fluenced public opinion in a manner comparable (o the restrictions upon drinking
and driving. Many more people now accept that appointing others to jobs or
admitting them to housing are not matters of private preference and that in making
such decisions it is wrong to act on racial grounds. The duty that a person owes to
his or her neighbour is now accepted to a much greater extent than in 1968 as a
duty owing irrespective of the other person’s race or colour.

4  Hansard, Hof C, 763, col 55, 23 April 1968.
5 Lord Radcliffe, "Tmmigration and Settlement: Some General Considerations,” 11 Race 35-51 (1969).
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NORMS AND ATTITUDES

Rules are better observed when they are observed voluntarily. Courts do not pi
offenders so severely when the public has had little time to appreciate that a
of behaviour has become unlawful. In this way the law is used to encourag
growth of a social norm. Other factors can also come into play and, in the pr
case, cause people to believe that the norms they acknowledge in dealings
members of their own group should also apply in dealings with members of
groups. In Britain, whites have come to appreciate that members of mir
communities are not very different from themselves. Personal contact has
important, but so too has been what they have learned through the mass o
especially television.

The influence of the mass mediaisat least two-fold: it influences the vie
or reader’s own attitudes, and it conveys signals about opinions in the peer g
Law observance is one kind of norm observance and most people are concerr
keep in line with the expectations of those who are important to them. This
to the importance of another variable: people’s perceptions of others’ attitude
¢xpectations,

Pluralistic Ignorance: People’s Perceptions of Others’ Attitudes

In 1983 Social and Community Planning Research asked a sample of respon
"Would most white people mind or not mind if a suitably qualified person of
(black or West Indian} origin were appointed as their boss? and you person:
Similar questions were asked about having an Asian or West Indian as a re
by marriage. For the four categories (Asian boss, black boss, Asian in-law,
in-law) the percentages who thought other people would mind more than
wonld were 41, 40, 16 and 15 respectively. The percentages who thought that
others would mind less than they would were 4, 3,9 and 8 respectively. The co
between these two sets of figures is remarkable. Since similar findings have
reported from resecarch in the United States, Germany and Sweden, ther
phenomenon that demands analysis, It is also of practical significance. A po
party, like the Conservatives in Cheltenham, may wish to estimate how many
they will lose if they adopt a black candidate, The extent of any such loss (or
may vary from one constituency (and party) to another. Estimates of others’
behaviour can be important.

The tendency for people to overestimate the extent to which members o
own group want to kéep strangers at a distance is an example of what has
called pluralistic ignorance: an erroneous belief shared by two or more p
regarding the ideas, sentiments and actions of others. Two sources of this ki
error ar¢ recognized by those who research into public opinion: there are
people who do not like the strangers but do not wish to say so, and project
own feelings when estimating the views of their peers; and there are peopl
more liberal disposition who fear that others are less well-disposed and projec
fears when estimating the views-of their peers”.

Research in Germany has shown that in the 1950s and 60s the second s
of pluralistic ignorance was the more important. After World War II there

6 ] M Fields and H Schuman, "Public Beliefs About the Beliefs of the Public,” 40 Public
Quarterly 427-48 (1976).
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taboo on the expression of Nazi ideas which caused anti-Semites to underesti-
mate the extent to which others shared their opinions. In the winter of 1959-60 there
was a series of attacks on Jewish cemeteries and synagogues. The Chancellor,
Konrad Adenauer, played down the significance of these acts, attributing them to
the foolishness of adolescents. The research showed that those respondents who
were themselves against Jews also belitted the acts, whereas those who were
critical of anti-Semitism were more likely than others to assume that there was a
lot of popular support for such attacks.

Since then the taboo has been lifted. In a 1987 survey, 5.8 per cent of
respondents said they disliked Jews but 20 per cent believed that "many people
sta.nd opposed to Jews", Those who were themselves anti-Semitic were more than
twice as likely as the unprejudiced to make this mistake.’ This suggests that they
were projecting their own hostility when estimating the views of others. The press
report of a study of attitudes towards foreign workers was headlined "Germans do
not consider themselves hostile towards foreigners - it’s just their fellow-
countrymen”.” Whether surveys in France have found the same contrast is not
known, but it is interesting to note that a recent report that 42 per cent of French
people consider themselves “a little " racist should have been regarded as marking
"the end of a taboo".

Mention of attitudes towards foreign residents in Germanty and France should
serve asa reminder of an important feature of the constitutional dimension to group
relations. The non-white settlers in Britain have nearly all come from Common-
wealth countries and therefore enjoyed British citizenship from the outset. This led
the British government to adopt policies of integration earlier than other European
governmernts. Common citizenship has been important to the relative speed with
which the native population has accepted the newcomers as potential neighbours,
slow as that has been when seen either from the standpoint of the minorities or when
measured against the standards of the Convention on the Elimination of Racial
Discrimination,

Surveys conducted for the Commission for Racial Equality in 1975 and 1981
.found that the proportion of whites believing that racial relations were getting worse
increased by 65 percent; among West Indians and Asians three times as many
thought that they were getting worse in 1981 as had given thisreply six years earlier,
In surveys conducted in 1974 and 1982 the Policy Studies Institute asked a similar
question, The percentages of West Indians and Asians saying that life was now
worse for them rose from 16 and 18 respectively in 1974 to 53 and 51 eight years
later but there was no blanket condemnation of white people or white institutions
as racially biased; the main reasons given for the deterioration were economic. In
the 1982 survey respondents were asked whether they thought there was more or
less discrimination than five years earlier. The percentages replying that there was
more were among whites, 39; among West Indians, 43; among Asians, 45. It is
Interesting to note that all groups, but particularly whites, were more optimistic in

Judgerr}ents about the locality of which they had personal experience than about
the national scene for which they relied upon media images.

7 W Bergmann, "Anti-Jewish Attitudes in West Germany,” 22 Patierns of Prejudice 15-21 (1938).
8 Frankfurter Allgemeine Zeitung, 7 December 1985.
9 Commission nationale des droits de ’horme, as repotted in Le Monde, 22 March 1991,
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Impact of the Mass Medla

The tendency of survey respondents to believe that members of the majorit
10 maintain greater social distance towards minority members than they do
selves, and that racial relations have become worse is not necessarily a proj
of either feelings or fears. Tt could be an interpretation of social trends as pre
to them by the mass media.

Television producers and at least some newspaper journalists may be
inclined than some others to see white prejudice as a problem which, if unch
is likely to cause increasing social conflict and economic cost in the future
therefore try to persuade their andience that the matter is serious: to do so th
their spotlights onto instances of conflict, prejudice and discrimination; 1
drawing a portrait of racial relations which looks worse than do the statistic
on the same subject. This may be one reason why so many people believe tha
relations have become worse. If, as the Gallup Poll answers suggest, people
sentiments have become more positive, it would not be surprising for tt
conclude that the decline must l%e the fanlt of other people, that others” pre
must be greater than their own.!

It should also be remembered that the reporting of evenis oversea
influence people’s ideas about events and possible trends in their own cou
Television reports of the black riots in United States cities in 1967 were thos
have influenced white British ideas about possible dangers in Britain. Wi
called "race relations" are perceived to have international as well as do
implications.

Perceptions of Racial Conflicts

The British urban disorders of 1981 and 1985 are sometimes thought «
represented heightened racial conflict, but the comparison of historical pet
preblematic. The second generation of New Commonwealth settiers, esp
those of West Indian origin, expected a greater degree of equality than the p
generation, Conflict may show that from a minority standpoint progress i«
equality has been too slow, rather than that there has been no progress at all. !
of the history of revolutions have often concluded that they are most likely &
in periods of rising expectations when something happens to disappoin
expectations.

The apparent increase in racial violence in Britain has also to be set
the appreciable increase in reported violent crime that started in the mid
while any reference to forms of speech must take account of the weaker
taboos on the use of obscene words that became perceptible shortly afterward
on television, and the ending of censorship of dramatic performances by th
Chamberlain). Conflicts such as riots have both negative and positive fun
On the one hand there is injury and damage to property, persons and repu!
on the other, there may be changes for the better in social policies. Simila
conflict over Rushdie’s Satanic Verses has had both negative and positive
quences, For instance, it has made non-Muslims more conscious of the signi
Muslim citizens attach to their faith, and of the need for dialogue.

10 Note that the Commission for Racial Equality interviews were completed before the first of
riots, The survey findings are discussed in greater detail in M Banton, "Optimism and P
about Racial Relations,” 22 Patterns of Prejudice 3-13 (1988).
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Social Desirability

Answers to survey questions may also be influenced by the social desirability effect.
A research worker planning a survey in Sweden thought that respondents might
feel shamefaced about reporting their prejudices because of a taboo on the ex-
pression of hostility towards immigrants. So when certain propositions were put to
the sample (for instance, "The most important thing is (o see that the country’s own
people have jobs"), half were required to indicate orally the degree of their assent
or dissent, while half answered in writing. Contrary to expectation, writien answers
displayed more tolerance than oral answers. Comparing this finding with other
evidence, the research worker concluded that at the time of his study there was in
Sweden a norm that people should express themselves in ali'tough" manner and
conceal any generous, tolerant or understanding sentiments.

Part of the social desirability effect may be an inclination on the part of the
respondents 1o establish a bond with the interviewer by signalling something they
have in common as opposed to members of a gtranger group. The statements may
express in-group solidarity rather than likely behaviour towards out-group mem-
bers. In many circumstances political, religious and racial issues are recognized as
sensitive topics for conversation, and peaple are careful lest an incautious remark
upsets relations, They allow for the possibility that just one person among a much
larger number may take offence, so that extreme opinions have a greater effect than
their actual frequency would predict, If the law prohibits racial abuse and incitement
to racial hatred, many people are less likely to speak in an abusive manner. The law
channels the social desirability effect so that others have to worry less about the
possible reactions of bigots.

THE FUNCTIONS OF LAWS AGAINST RACIAL INCITEMENT

Changes in norms may be less important than changes in ideas about their applica-
bility. In Robert Relf’s letter there was a suggestion that at all costs England must
not become a nation of "half-breeds” and that therefore different norms applied.
The anti-discrimination statutes invalidate any claim that race and sex are grounds
for holding that general norms do not apply when there are differences of race and
sex. Opinion surveys show that attitudes towards intergroup contact are often very
fluid and context-dependent. This means that leaders of opinion can be influential
in fixing ideas about which are the right norms 1o follow in particular situations.

Zerbanoo Gifford, a British citizen born in India but educated in Britain, has
recently described the threats made to her when she stood for Parliament as Alliance
candidate in Hertsmere in 1983 and in Harrow East in 1987:

Telephone threats were followed by more direct approaches; our house

was broken into and a death threat, classically composed from news-

print, left on my desk. On another occasion I was driving home from a

public meeting one night when a car tried to force me off the road.

Throughout these periods there was a siream of anonymous phone calls

with threats against my family and home. ... 1 was telephoned by an

articnlate member of the Nationa! Front who calmly informed me that

my house would be fire-bombed if I persisted in standing for Parliament,

11 C Westin, Maé’ari!ei om Minoritet: En Studie | Einisk Tolerans i 80-Talets Sverige (Stockhelm:
Liberforlag, 1984), pp. 72-75.
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I had no business seeking to represent the voters of Britain, since I was

foreign and unwanted here.
The minority of persons responsible for such threats seem to keep informed
what like-minded people are doing. They learn what they can get away wit
can be influenced by the prosecution and conviction of those who send lettes
as that sent by Robert Relf, The ordinary citizen, either victim or neighbo
do little if the authorities do not use their much greater powers, The po
prosecute needs to be used with care since a failed prosecution - like that b
in 1987 against four members of the Racial Preservation Society - can be
productive. The value of laws cannot be judged independently of the mar
their enforcement. Nevertheless, it would seem that in recent years those r
sible for prosecutions have erred too much on the side of caution with the
that members of the public do not report incidents that could well justify pr
1ion.

CONCLUSION

This essay has attempted to show that the value of laws against racial inci
cannot be assessed in isolation from other measures against racial discrim:
because the causes of racial hostility are highly interactive. Laws againsi
incitement have been thought necessary in order to prevent breaches of the
and (o protect possible victims. They can also serve a third function, as ide
by the Home Secretary in 1968: that of declaring standards to be obser’
everyone living in the country. If those standards were followed there woul
breaches of the peace and no victims.

) =



Chapter 45

GROUP LIBEL AND FREEDOM OF EXPRESSION:
THOUGHTS ON THE RUSHDIE AFFAIR

Bhikhu Parekh

Among the different mechanisms upon which a civilization relies to preserve and
perpetuate itself, telling its complex history in the form of a story is one of the most
common, Since civilizations vary greatly in their systems of values, conceptions of
man and society and social structures, they are amenable and grant cultural
legitimacy to different patterns of story-telling. In some, the community constitutes
the hero of the story, and its collective deeds form its content; in others, the pride
of place is assigned to privileged groups or individuals.

Although the history of Furopean civilization has been told in different
stories, the most popular and influential stresses the heroic deeds of remarkable
individuals and centres around the themes of blasphemy, martyrdom, resurrection
and the trinmph of good over evil after an initial setback. The story begins with
Socrates, widely accepted as the first uncompromising champion of critical reason
and independent thought. When accused, among other things, of impiety and
undermining the Athenian gods, he preferred death to the loss of intellectual
independence. He triumphed in his death and became the founder of the tradition
of free inquiry in general and philosophy in particular. Jesus of Nazareth, accused
of blasphemy by his own people and killed by the Romans at their instigation,
became the founder of a great religion. His small band of largely illiterate followers,
persecuted for refusing (o honour Roman gods, eventually converted the mighty
Roman Empire, The story goes on in this vein weaving its narrative around such
defiant dissenters as Copernicus, Galileo, Martin Luther and Spinoza, all in one
form or another accused of, and in varying degrees persecuted for, alleged acts of
blasphemy. In each of these increasingly successiul revolts against God or His
carthly representatives, the central figure incamates and realizes one or another of
the cherished values of European civilization and supposedly takes mankind a step
further towards its ulimate goal, The community suppressing this is rarely if ever
judgedright, Indeed it is almost always presented as reactionary, backward looking,
an enemy of truth, All progress in history is seen as a result of battles between
individual sources of light and communal sources of darkness.

Salman Rushdie’s case beautifully fits into this story and apparently confirms
its central message. He too has been condemned to death for revolting against the
God of his people and has had to go into presumably permanent hiding. His case
also has several other features that add to its fascination. Rushdie’s revolt was
inspired by the European tradition of independent thought and scepticism, a
tradition with a long record of hostility to his ancestral way of life. The people
placed in charge of executing the death sentence on him are those for whose dignity
and material interests he has a long record of fighting and whose current anger
deeply puzzles and pains him, If his ungrateful co-religionists were ever to succeed
in assuaging their murderous wrath, he would be the first western martyr in the
cause of literature, Rushdie thus stands at the centre of such large battles as those
between Christianity and Islam, secularism and fundamentalism, Europe and its
ex-colonies, the host society and its immigrants, the post and pre-modemnists, art
and religion, and between scepticism and faith.

Not surprisingly, the Rushdie affair has given rise to several imy
questions of considerable theoretical interest. I propose to comment on two of

COMMUNAL LIBEL

The first important issue raised by the Rushdie affair relates to the concept
I shall call communal libel or defamation. In most societies, libel is an o
Broadty speaking it consists in making public, untruthful and damaging re
about an individual that go beyond fair comment. Libel is an offence not sc
because it causes pain to, or offends the fcclings of, the individual concern
the damaging and untruthful remarks made in private do not constitute ki
because they lower him in the eyes of others, damage his social standing an:
his reputation.

An individual is not a free-floating atom but a member of a specific
munity, and his identity is at once both personal and social. His self-res
therefore necessarily tied up with, and partly grounded in, the general resp
his community. To say that "all Jews are mean, unreliable, rapacious and s
is to implicate and demean every one of them, Or to say that "all blacks are
stupid and sexy", or that "all Indians are effeminate, devious and liars" is to d
every black man and every Indian. Such untrue and damaging remarks,
nurture and perpetuate perverse stereotypes, lower the social standing
communities involved, demean them in their own and others’ eyes, and tres
less equally than the rest. In so far as they go beyond fair comment they am
communal libel or defamation. Communal libel can cause deep moral inju
lead to such things as self-alienation, self-hatred and compensatory aggr
movingly described by black, Jewish and Asian writers. Human being
ontologically insecure and fail to develop the vital qualities of self-respec
confidence and a sense of their own worth if they are constantly insulted, rid
subjected to snide innuendos, and made objects of crude jokes on the basis ¢
race, colour, gender nationality or social and economic background. To accr
protestmg victims of being prickly, oversensitive or unable to share a gooc
is 1o betray a lack of elementary moral sensitivity. Ugly actions occur witl
framework of, and draw their legitimacy from, an ugly moral climate. The 1
built up and sustained by, among other things, gratuitously offensive remark
in itself perhaps good-humoured and tolerable but collectively devastatis
corrupting. A humane and sensitive society based on mutual respect ought
ways of discouraging them,

In several countries the concept of ethnic libe! is incorporated in the;
systems, In 1989 the government of New South Wales in Australia passec
declaring unlawful acts which "incite hatred towards, serious contempt
serious ridicule of" persons and groups on the ground of their race. In so f;
punishes incitement to "racial hatred” and not just racially discriminatory a
even the British Race Relations Act of 1976 is informed by a diluted ver:
ethnic libel.

The law has its obvious limits and becomes counter-productive if ena
applied with excessive zeal. Its role is largely symbolic and education
affirming the community’s collective disapproval of certain forms of uttera
both reassures the minorities and lays down norms of public debate made ef
by selective enforcements. Since the law can play only a limited part in cre
humane and gentle society, we need to explore other ways., A powerfu
council along the lines recently proposed in Britain, non-punitive and decl:



laws laying down what may or may not be said publicly but attaching no p_enaltws,
and vigilant citizens’ forums bringing to bear the arganized pressure of enlightened
public opinion on those responsible for corrupting and lowering the level of public
discourse, indicate the direction in which we need to move. - _

The concept of communal libel does, of course, raise difficult questions, but
these are not unanswerable. The British Race Relations Act of 1976 and the
subsequent court cases show that ethnic groups can be deﬁnr:;d without much
difficulty. Libel laws the world over have found reasonably satlsfactor)[ ways of
distinguishing between libel and legitimate and fair comment, and the distinction
can be applied with suitable modification to groups as well. We do, of_ course, need
to decide whether the protection against libel should be confined to racial and ethnic
groups or extended to religions and even perhaps to other groups, If t_he Jews and
blacks are to be protected against vilifactory, degrading and provocative remarks,
what about the Muslims and even the capitalisis? Althongh we cannot even begin
to answer these questions here, they are not as insuperable as they seem. The law
is concerned not to eliminate all injustices apd inequalities, but only .those tha.t are
currently recognized to be unfair or oppressive, and is rightly se_lqctwe. Agam: it
could be argued that groups based on natural, unalterable, visible and easily
identifiable characteristics are qualitatively different from, and more vulnerable
than, those based on beliefs, interests, preferences, sentiments and social relations,
and therefore merit different treatment.

GROUNDS OF FREE SPEECH

The second important question raised by the Rushdie affair relates to the nature,
grounds and limits of free speech. Not only Rushdie and his supporters but also
almost the entire white community thought that Muslim demands mv_olved unac-
ceptable restraints on free speech and could not be conceded. Rushdie spoke for
them all when he said:

How is frecdom gained? It is taken: never given. To be free, you must

first assume your right to freedom, In writing The Satanic Verses, 1

wrote from the assumption that I was, and am, a free man. ‘

What is freedom of expression? Without the freedom to offa?nd, it

ceases 1o exist. Without the freedom to challenge, ¢ven to satirise all

orthodoxies, including religious orthodoxies, it ceases to exist. an-

guage and the imagination cannot be imprisoned, or art dies, and with

it, a little of what makes us human, ) -
These and other remarks, which are typical of much present and past l_1bqra] writing
on the subject, make strange reading and highlight some of the limltgtlons of the
liberal discourse on free speech. Rushdie reduces speech, a publicly ogenmted and
interpersonal act, o expression, a subjectivist and personal act, and shlft«_s the focus
from a shared public realm to the individual’s right or need to express h;mself..He
says, further, that ke is free 10 offend others and satirize their deep}y l_wld beliefs
but does not explain why they should put up with the offence. His right to free
expression entails, and is made possible by, a corresponding obligation on them to

"In Good Faith," The Independent (11 Feb 1990}, In this lon article Rushdie offers a spirited defence
! ofn Theo%ataa;ic Verses a iﬁnst its I\(/Iuslim critics. See also IEB two replies by Michael Dummett and
myself in The Independent (18 Feb 1990).
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refrain from interfering with it and to suffer patiently whatever hurt his ut
might cause them. Rushdie does not explain why they should accept
obligation and how it serves their "human" interests. Again, he looks at the
of free speech almost entirely from the standpoint of a writer. He assumes
writer’s interests are morally paramount and what is good for him or her is
be good for society as a whole, He is not alone in taking this view. V
universalizes the concerns and interests of a novelist, such earlier advocate
speech as Milton, Locke, 1.S. Mill, Kant and Schelling universalized thos
poet, the philosopher, the scientist or the artist. They are all united in the be
intellectuals or men of ideas are the moral leaders or vanguard of society, il
is good for them is eo ipso good for all, and that only a society conducive
pursuits is truly human. All this may or may not be true, but it needs to be
rather than uncritically assumed or asserted. In this area as in others, lit
displays a deep and rarely acknowledged paternalist, even authoritarian i
It assumes that all "civilized" and "sensible” men want minimum restraints
speech, and that those who do not are ignorant, barbarians, benighted and
be ignored, suppressed, morally blackmailed or politically manipulated,
more, hardly any of the illustrious defenders of free speech appreciated the
fact that since they earned their living by, and had a vested interest in, free
they lacked the necessary measure of objectivity aqd impartiality in this ma
could be guilty of exaggeration and bias.

That Rushdie’s assertion of a writer’s more or less unrestrained |
express himself as he pleases runs into difficulties can be illustrated by a v
tical example. Imagine a novelist writing about the tragic victims of Aus
Suppose he mocks and ridicules them, trivializes their suffering, and presen
as a despicable lot thoroughly deserving the mindless brutality inflicted o
He creates scenes of collective debauchery, wife-swapping, incest and canni
and presents Jewish women as offering themselves and their young childre;
Nazi guards in return for a few more days of life. Not only the Jews but all
men and women would feel deeply outraged by such a "literary" work,
complaining that it takes unacceptable liberties with Jewish collective me
and insults the honour and integrity of the pathetically helpless victims. Si
law is a blunt instrument and since we are rightly uneasy about giving gove
the power to censor creative writing, we may not ask for such a work to be &
But we would be right to express our sense of ontrage against it and our disay
of, and even contempt for, the author in the strongest possible terms. We
feel that he had misused his freedom, taken undue advantage of society’s tol
and violated the unspoken conventions regulating the exercise of his ]
freedom. In other words, his freedom of expression ks to be balanced aga
rights of others to their individual and collective self-respect. The law’s relu
torestrain him does not mean that he is at liberty to ignore the moral constrz
good taste and respect for his fellow human beings,

Suppose the deeply hurt Jews mounted a strong protest against the hy
tical book and demanded that it be banned, in the same way that Muslims hav
against The Satanic Verses. On what grounds would we fecl justified in tellin
that although understandable, their demand is wrong and that they should pa
suffer the deep hurt and anguish caused by the book? Many of the trad
arguments are of little avail, The author cannot claim that he was pursuing #
furthering the cause of human progress. He cannot invoke the writer’s ri
self-expression because the very basis and rationale of the right is in dispute
or his defenders were to say that his act was an isolated aberration which she
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put up with in the larger interest of huaman freedom, they would have a case but not
a very strong one. Those affected, in this case the Jews, might ask why they should
be asked to bear the moral and emotional cost of preserving freedom and how they
can be sure that the book will not set a precedent and their acquicscence not be used
against them in future. They might rejoin too that if society agreed that the book
was offensive, it should at least express its collective disapproval of it, even if it is
not prepared to ban it,

All this is not to deny that free speech is one of the highest values, and that it
can be adequately defended, merely that the traditional liberal defence is not wholly
satisfactory. It considers the question largely from the standpoint of inteilectuals
and uncritically assumes that what is good for them is necessarily good for society
as a whole. This is not only philosophically suspect but also too elitist and
paternalist to carry conviction in a democratic saeiety, especially one in which not
just sizeable minorities but evidently the "moral” majority also feels intensecly
protective about its deeply held beliefs, values and practices, and demands to know
why it should put up with iconoclastic attacks on these by "irresponsible” intellec-
tuals taking "perverse pride" in knocking established values, as a Catholic bishop
put it at the height of the Rushdie controversy. The rise of the morally authoritarian
New Right, and some of the recent restrictions on free speech imposed by the
Thatcher government evidently with popular support, indicate the increasing
dissatisfaction with the traditional celebration of free speech, We can ill afford to
ignore these ominous signs. :

CONCLUSION

In justifying free speech, as well as the right to liberty and property, liberal writers
have tended 1o concentrate on the beneficiaries, ignoring those who stand little
chance of enjoying these rights, and who for the most part only bear their corre-
sponding burdens. We need to look at the question of free speech from the
standpoint of the community rather than the intellectual and show if, how and why
itisin its interest to allow maximum possible freedor not only to the press but also
to its iconoclastic inteflectuals. Many a liberal writer, including J.S. Mill, Constant
and de Tocqueville, saw the need for this, but despaired of finding an answer, Free
speech, they argued, was and will always remain an elite value constantly threat-
ened by and in need of vigorous political defence against the masses. In an age far
more demaocratic than theirs, such an authoritarian despairing answer will not do,
Free speech in all its forms needs to be defended in democratic terms, that is, in
terms of the vital moral and cultural interests of the:community as a whole, or else
it will remain dangerously precarious.
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Chapter 46
HATE SPEECH LAWS: DO THEY WORK?
Sandra Coliver

This chapter brings together information from the preceding chapters on ¢
experiences, examines patterns of laws and their enforcement and suggest:
of the lessons which may be drawn from those experiences,

An underlying premise of this analysis is that words are powerful: 1
cause injury, often as hurtful as physical attack; they are a potent weap
bringing about change in society; they may for a time make fascism and |
acceptable. But, equally, words, and other forms of expression - such as bo
demonstrations and public debate - form the best defence, at least over time, ¢
intolerance, bigotry and ignorance. Where there is no time, and violence o
unlawful action appears likely and unavoidable by other means, restraints on s
may well be necessary,

A conclusion of this analysis, illustrated throughout, is that equalit
dignity rights, as well as free speech rights, are best advanced by the narrow
restrictions on hate speech.” In most countries, hate speech laws either have
used to a substantial degree to suppress the rights of government critics and
minorities or else have been used arbitrarily or not at all, To the extent that the
have served a beneficial purpose it has been to improve the tone of civility in ]
democracies. In those countries the laws do net seem to have improved unde
conditions of discrimination and hatred and, in some of the countries, may
justified inattention to those conditions. The possible benefits to be gained by
laws simply do not scem to be Justified by their high potential for abuse.

CANADA, DENMARK, FRANCE, GERMANY, THE NETHERLAND:®
Laws which Aim to Protect Dignity and Promote Civility

The experience of the use of hate speech laws in Canada, Denmark, Fr
Germany and the Netherlands is roughly similar in that they all have hate S
laws which are actively enforced and which are premised on the need to pi
human dignity quite apart from any inierest in safegnarding public orde
addition to having laws which are premised on public order concerns). All pr
for both criminal and civil remedies.

As stated by Roger Errera, these laws provide "a vehicle by which so
can express its vatues and the limits of what it will tolerate.” They are neede
defend the basic civility of our society.” The injury of hate speech is seen
twofold. "It is directed first against certain individuals or groups, cansing psy
logical and moral harm ... . Secong, [it] is directed against the whole body p:
and its social and moral fabric."* The same two-fold injury was ngted b
Canadian Supreme Court as justifying Canada’s hate propaganda law.

1 Tuse the term "hate speech” as defined in the Editorial Note to include laws which prohibit s
that is deeply offensive to or advocates hatred of a group or a person based on_that pe
identification with a group on such grounds as "race” (also as defined in the Note), ethnicity, na
origin or religion,
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Intent not Required

While the criminal incitement laws of Canada require either intent to incite hatred
or clse the likelihood of causing a breach of the peace, France, Denmark, Germany
and the Netherlands each have at least one law which permits criminal conviction
for hate speech regardless of intent or likelihood of breachin g the peace. Concerning
the Netherlands law, the Supreme Court stated, "whether an expression was
insulting to a group of people on account of their race and/or religion depends on
the nature of the expression and not as well on the intention of the one who makes
this public."” An editor’s conviction under France’s incitement and group libel laws
for a virulently anti-Semitic article which he claimed to have published without
reading illustrates the lack of a rigorous intent requirement, The Danish law also
does not require intent but recently was amended to provide that journalists, at least,
are not liable for statemse.nts they publish of others unless it is proved that they
intended to cause insult.” In 1990, a law was added to the French Criminal Code
which makes it an offence, regardless of intent, to deny or even contest the Nazi
genocide of the Jews.

Article 130 of the German Penal Code provides that anyonc who incites
hatred against or maliciously ridicules "a certain part of the population” may be
subjected to up to five years’ imprisonment if his or her acts are likely to breach
the peace. The concept of breaching the peace is much broader, however, than under
the UK or Canadian laws. The German law requires only that either the sense of
security of the target group is threatened or that the existing predisposition of others
to attack the target group is increased.

Members of Religious Groups Protected

The laws of Canada, Denmark, France and the Netherlands all protect members of
groups defined by reference to their religion as well as to the more common grounds
of race, ethnicity and national origin, The French incitement law extends its
protection o a person or a group because of belonging or not belonging (o a given
ethnic group, nationality, race or religion. In practice, about half of the prosecutions
under the French laws have concerned anti-Semitic speech and half have concemed
hate speech against migrant workers from Turkey, the Maghreb, and the rest of
Africa, but there has been at least one widel_y publicized case which resulted in a
conviction for hate speech against Muslims.

2 See Errera, Chapter 17, 156.
3 R.v.Keegstra[199112 W WR. 1,43 (8.C.C)), quoted by Irwin Cotler in Chapter 13,

4 Jodgement of 18 Oct 1988, NJ 1989, 476, interpreting Art. 137¢ of the Criminal Code, quoted in
Boerefijn, Chapter 22.

5 Denmark's law. (Art. 266b of the Penal Corde) makes it a crime punishable by up to two years'
fmprisonment to make a public statement by which "a group of people are threatened, insuited or
degraded on account of their race, colour, national or ethnic origin or religion". See Johannessen,

Chapter 15.
6 Errera suggests that he thinks the law is both unwise and unnecessary, See Chapter 17, 155,
7 Although anti-Semitic speech does not account for half of the most abusive incidents of hate speech,

the gerct_ax;la e of prosecutions cverrepresents the occurrence because the cases involving
anti-Semitic hate speech are generally easier to prove.
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The German law which protects "a certain part of the population” from
on "human dignity” has been interpreted to apply to German citizens belor
ethnic, linguistic, racial, religious or social minorities (such as black studen
also to non-nationals residing in Germany (such as migrant workers). T
serious offence of racial incitement has been construed to prohibit anti-
speech. Germany’s criminal libel law (art. 185), which does not admit tr
defence but rather turns on the offensiveness of the manner in which an i
delivered, has been used almost exclusively on behalf of Jews since 1945 al
before then, the German Supreme Court consistently refused to apply it tc
against them.

Lessons to be Learned

One of the more interesting aspects of the laws in these countries is that, a
they are quite broadly worded, by and large they do not appear to hay
seriously abused, that is, they do not appear to have been used against gove
critics (at least not because of their criticism) or against members of disadv:
minority groups. (I leave aside the question of whether free speech advocate:
endorse the prosecutions.) Denmark’s conviction of a journalist and ed
broadcasting on television, without intent to cause insult, an interview with
does appear to constitute an abuse but the media law recently was amended i
1o prevent such cases in the future, While hate speech laws are a sub
considerable controversy in Canada (where three of seven justices of the St
Court opined that the laws were unconstitutional), there seems to be wide s
for the hate speech laws in Denmark, France, Germany and the Netherland
Having said that, and however cbvious it may be, the importance of o
will to prosecute fairly must not be taken for granted. Germany’s criminal 1it
on the books since the late 19th century, was used to protect Germans i
Prussian provinces, large landowners, Christian clerics, German office:
Prussian troops, but not once, before 1945, did it provide protection for Jey
A significant feature of the French system is that non-governmental
ations dedicated to opposing racism may initiate criminal, as well as civil, ;
for hate speech. Mr Emera credits this unusually permissive standing provi
being a major reason for the laws’ success. Most local prosecutors are ill-ir
to initiate hate speech prosecutions and thus there is scant concern about o
lous or even selective prosccutions. In the event, the national prosecutio:
orities may intercede to prevent an improper prosecution and do interc
occasion (o direct local prosecutors 1o initiate actions. Most prosecutions, ho
are initiated by anti-racist organizations. They are entitled to participate joint
the public prosecutor’s office in any criminal action they initiate and, if succ
the court is likely to award civil damages to them to cover their costs (in a
10 ordering criminal fines). If there is an acquittal, they of course do not r
their costs, a procedure which appears to limit prosecutions to ones that :
frivolous. Canada, Germany and the Netherlands offer more limited opport
for the involvement of private associations in criminal prosecutions.
Another interesting feature of the French system is that substantial cr
fines and civil damage awards may be, and frequently are, ordered. Imprisc
appears to be reserved for repeat offenders; since entry into force of the 197
there does not appear to have been any cases of people who have been sen
io jail, althongh some French experts speculate that if M. Le Pen (convicte
and currently on probation) commits another offence he could well be the 1
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speech, may be ordered to pay for the cost of publishing the victim s reply in leading
newspapers,

Advocates of the French System note that it combines various commendable
features. It includes criminal laws which make an emphatic statement of societal

deter future similar conduct, compensate the victims and reinforce society’s op-
probrium. Standing for privale anti-racism associations has resulted in responsible
enforcement of the laws, The Canadian, Danish, Dutch and German systems share
some of these features,

The altimate question - Are these laws effective? - is of course difficult, and
on one level virtually impossible, to answer, Although racism, xenophobia and the

of the espousal by academics of revisionist theories, Nonetheless, the free ex-
pression advocate cannot help but wonder what legitimate speech might be sub-
Jected to suppression and whether the growth in support for extreme right-wing

parties might not be due in some small part to the notoriety they have received from
cases against them.

GREAT BRITAIN, NORTHERN IRELAND, ISRAEL AND AUSTRALIA
Laws Which Are Little Used

The criminal laws of Great Britain, Northern Ireland, Israel and Australia are
premised on the interest in safeguarding public order and the recognition that hate
speech which vilifies group, or a person because of identification with a group,
Doses a greater threat to public order than insults directed against an individual for
his personal characteristics. All require the consent of the Attorney-General to
prosecute,

None have been used effectively, Despite the high level of sectarian hatred
and violence in Northern Ireland, there hasbeen only one prosecution for incitement
to religious hatred - which resulied in acquittal - during the 21 years of the law’s
operation. In the six years since the enactment of Israel’s law, there has been only
one conviction, and that was as a result of a plea bargain from sedition charges.
There have been only 18 prosecutions in the UK since enactment of the 1986 racial
il_lcitement law, of which 16 resulted in convictions. There have been no prosecu-
tions under the New South Wales racial incitement law, adopted in 1989,

The laws of Israel, Britain and New South Wales apply only to groups
distinguished by race, ethnicity or national ori gin. Jews, Sikhs and Roma (gypsies)
have been included within the protection of the UK law, but Muslims, Zionists and

travellers have not. The Northern Ireland law protects, in addition, groups identified
by religion,
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The UK racial incitement law, similar in its language to the Canadian I
makes it an offence to use threatening, abusive or insulting words or behavis
either with the intent of stirring up racial hatred or in circumstances where rac
hatred is likely to be stirred up (Sections 18 and 19 of the Public Order Act 195
The Northern Ireland law makes it an offence (o use threatening, abusive
insulting words or matter which are likely to stir up hatred against, or arouse f
of, a section of the population. The Israeli law {Section 144B of the Pena! L:
provides for imprisonment of up to five years for publishing anything with
purpose of stirring up racism, regardless of whether it is true and regardless
whether it leads to racism in fact, and provides for up to one year’s imprisonm
for possession for distribution of a prohibited publication with intent to stir
tacism.

The UK also has two relevant summary offences (punishable by minor fin
which are aimed at general harassment, rather than at protecting racial groups
particular, The verbal harassment law prohibits the use or display of threateni
abusive or insulting words within the hearing or sight of a person "likely to
caused harassment, ‘alarm or distress thereby" (Section 5, Public Order Act 198
The Malicious Cornmunications Act prohibits the sending of a letter or arti
which is threatening or grossly offensive with intent to cause distress or anxiet

The UK Iaws suffer from a number of defects. Of particular concern is tl
the laws lend themselves to abuse. The 1965 racial incitement law, actua
narrower than the 1986 law (in that it required both intent and likelihood of stirri
up hatred), was used during its first decade more effectively against Black Pow
leaders than against white racists. Within the past four years, the general harassme
law of 1986 has been used to prosecute students who tried to put up a poster of th
Prime Minister Margaret Thatcher, demonstrators who ran onto a cricket pitch
protest against cricketers playing in South Africa, and a demonstrator outside {
Prime Minister’s office,

While protesting abusive enforcement, several human rights groups urge t
the incitement law be strengthened on the ground that its demanding requiremer
have resulted in inadequate prosecution and acquittals in outrageous cases (inclq
ing under the earlier 1965 law). Although the Commission for Racial Equali
examined and recommended for prosecution 55 cases between 1986 and 19903 t
Crown prosecuted only 14 cases during that pertod. Prosecutors seem more incling
Lo use non-race linked statutes where possible.

Penalties are problematic: on the one hand, in stark contrast to the Fren
precedent, fines have been low (up to £400); on the other hand, of 16 prosecution
three have resulted in jail sentences (from two months to cne year). The light fin
have allowed some racists to claim virtual vindication; jail sentences have allows
others to protest loudly about scapegoating, Moreover, civil actions for raci
incitement may not be brought,

Lessons to be Learned

One lesson of the British and Tsraeli experiences is that hate speech laws aimed
protecting public order fail in two respects. On the one hand, they are poor too
for deterring the types of speech that civil rights groups would most like 10
proscribed, and on the other hand they are open to risk of abuse (and, at least ;
Britain’s case, have been abused). Race neutral laws expressly linked to tt
likelihood of causing imminent lawless action would address both concern
Freedom of expression as well as core equality and dignity rights would t
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promoted by adoption of such a law, especially if coupled with greater protection
for free speech rights generally and repeal of the blasphemy, incitement and general
harassment laws.

A second lesson illustrated by the experience of both countries is that the
existence of incitement laws has distracted attention away from the need to enact
legislation which addresses root causes of discrimination. In Israel a bill to extend
the law which prohibits discrimination in employment and public services on the
basis of sex to discrimination on national, ethnic and religious grounds has lan-
guished in the Knesset for years. In Britain, members of minority groups remain
woefully underrepresented in govemment, the judiciary, the professions and in
crucial government departments such as the police. This situation prompted one of
the four minority members of the 650-member House of Commons in 1988 to
comment that racist behaviour is more socially acceptable in the UK than in the
Us.

A third lesson is dramatically presented by Israel’s law which prohibits racist
organizations from participating in elections for the Knesset. So long as Meir
Kahane, who espoused racist positions in the crudest {erms, represented the extreme
right wing in the Knesset, he was shunned by his colleagues and marginalized
politically, A new racist party which uses more civil language is now gaining
greater acceptance. Similarly, there is opinion in Britain that the couching of racist
ideas in language which is immune from the racial incitement law has garnered
increased support for some of the racist groups.

The law of New South Wales provides an interesting precedent in conciliation
procedures especially suitable for complaints against the mass media and less
serions incidents of racial incitement. A tribunal, whose orders are subject to
judicial enforcement, is authorized to order such remedies as publication of
apologies and retractions, payment of damages, and implementation of steps to
eliminate unlawful discrimination.

SOUTH AFRICA AND SRI LANKA

Hate Speech Laws Used to Oppress Groups

South Africa and Sri Lanka offer the most powerful examples in this book of the
abuse of hate speech laws to suppress the free speech and equality rights of
minorities or oppressed majorities,

The words of the two contributors from Sri Lanka, owing to the violence and
hatred which continues to tear apart that country and the urgency of the hate speech
dilemma, constitute a particularly compelling, even haunting, endorsement of
non-regulation of hate speech in situations of high inter-communal tensions. They
lament that in Sri Lanka hate speech poses a substantial risk of inciting very real
and very bloody violence, They accept in theory that in such a volatile society in
which vulnerable minorities have been brutalized, vigilant regulation of hate speech
may have merit. Nonetheless, they embrace a strong freedom of expression position
on strategic grounds. They conclude:

Regulation of speech, in the unfettered hands of the ‘competent auth-

ority,” particularly when empowered by sweeping Emergency Regula-

§ Panl Boateng, quoted in Strossen, supra Chapter 32, 307 note 36.
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uons and mouvated by a majorily pias, ulnmaltely aclicats the stated
regulatory purpose of protecting public order. In these circumstances
therefore we believe that only hate speech which clearly incites to
imminent illegal action can justifiably be restricted, Dissent and indeed
hate will eventually be expressed; sadly, in Sri Lanka, we have wit-
nessed far too much evidence that censering hate from public discourse
only banishes it to more deadly fora.
South Africa presents a graphic study of a country which has come through o

‘the most dehumanizing periods of repressive government policics premise

racism that the world has witnessed in recent decades. It was a period ma
initially, in the 1920s, by pervasive censorship justified by the interest in promc
inter-racial harmony, moderating to merely extensive censorship by the 1970
*80s.

The history of racism has left deep scars. As Albie Sachs, member of the 4
Executive Committee, stated: "So much insult and indignity have been inve
that ... the issues go well beyond speech. They touch souls. The defamation o
black population has been associated with conquest and repression, murder, tor
tear-gassing and so on."” For that reason, the fact that the ANC's proposed B
Rights permits penalties for hate speech is not surprising. Nonetheless, in a cou
whose history has been so disfigured by censorship it seems that rejection ¢
forms of regulation of speech based on the alleged offensiveness of its content a
would mark a strong break with the past.

INDIA

High Level of Inter-Communal Hatred and Violence

India offers a remarkable example of a country with a strong commitme:
democratic principles and with a functioning, independent judiciary, face:
massive problems (many exacerbated by the central and state government;
inter-communal tensions, poverty and itliteracy.

India’s laws prohibit hate expression against "any class of persons"” by v
of their being "members of any religious, racial, language or regional group ot
or community".

India has five criminal laws which provide sentences of up to five y
imprisonment for inciting inter-commumnal hatred with maliciousintent, In add;
various other laws prohibit hate speech in particular contexts. For instance, the
has authority to ban certain organizations in the interest of preventing pi
disorder or preserving national unity (used primarily against organizations w
promote extremist religious views), and can subject films to prior censorship.
an offence for any candidate or party official to make a "systematic appeal to
or refrain from voting on grounds of caste, race, community or religion”.
Customs Act 1962 authorizes the government to prohibit the import or expc
goods, including books and other publications,

All of the above provisions are subject to the constitutional protection of
speech which requires that any restrictions must be "in the interest of”, among ¢
grounds, preventing breaches of the peace. While "in the interest of undeniat

9 See GI Marcus, Chapter 24, note 7, quoting A Sachs.
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broader than "as necessary to", human rights campaigners by and large do not take
great issue with the implementation of these provisions by the central government.
However, abuses by some of the state governments occur all to often, and the central
govemment abuses the laws on occasion. For instance, Salman Rushdie’s novel,
The Satanic Verses, was excluded from India by the Customs Act, without a full
judicial hearing, and the.state government of Jammu and Kashmir was able to ban
summarily a women’s social organization and a public welfare trust engaged in
running schools in Kashmir, In Maharashtra, the Bombay police pursued a com-
plaint in 1989 under Section 502(2) of the Penal Code (rather than using the civil
or even criminal libel 1aw) against a newspaper for an article which suggested links
between the police and Sikh terrorists. The same state government banned several
books which could not reasonably be considered threats to public order.

~ In contrast to this array of laws which are subject to a measure of judicial
constraint, various emergency and special measures are wide open o abuse, Thus,
if the central or a state government wishes to move quickly against hate speech, it
may easily resort to preventative detention, curfew laws and excessive use of force
to silence speakers and quell dissent, and qther emergency laws to suppress
publications,

Lessons to be Learned

The fact that India’s judiciary is independent (particularly at the higher levels) has
meant that certain of its hate speech laws which provide for adequate judicial review
have played an ameliorative role in limiting speech which might otherwise erupt
into violence while being mindful of the constitutional protection of freedom of
expression, The laws would be far more effective and less subject to abuse if they
authorized restrictions on hate speech (or were construed to do so in light of the
constitution’s free speech guarantee) only where necessary to prevent an imminent
breach of the peace.

Clearly, the emergency measures are indefensibly overbroad. However, since
they are not subject to adequate judicial review (and their repeal is impractical to
contemplate), amendments would be of little value, as Venkat Eswaran points out,
in the absence of fundamental institutional, social and economic reforms. He
recommends major structural changes in the police and security forces and, even
more fundamentally, the adoption of programmes aimed at addressing widespread
problems of mass illiteracy, ignorance and poverty. Education and economic
development, he suggests, are the only strategies which have any chance of
reducing hatred, discrimination and violence among India’s diverse communities.

THE FORMER SOVIET UNION

High Level of Inter-Communal Tension; Inadequately Developed
Legal System

The states of the former Soviet Union, like India, are racked by inter-communal
tensions which can and do flare up into violent confrontations. Also like India,
Russia’s central government seeks to play arole in moderating disputes and limiting
violence. The comparison should not be advanced too far, however, because of
substantial dissimilarities, including in the degree to which India’s and Russia’s
central governments favour one side in a dispute.
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The other major difference of relevance is the Soviet Union’s lack
functioning legal system, let alone an independent judiciary. As noted by
Schmidt and Tanya Smith, "Soviet courts have traditionally been dependent o
government and Communist Party apparatus to such an extent that it has
virtually impossible to receive an impartial, fair determination by a Soviet coi
any case involving parties of different nationalities.” Moreover, the status c
law itself is in disarray: various declarations of independence, new constitut
intra-Commonwealth treaties and acceptances of international treaty obliga
have left courts and lawyers to struggle with unanswered questions concernin
powers of the courts and the laws which apply.

An All-Union law of the former Soviet Union made it a crime punishab
up to three years’ imprisonment (o deliberately incite national or racial hatr
discord or "any direct or indirect limitation of the rights of, or the establishme
direct or indirect privileges for citizens on grounds of their race or nationality”
law, however, is known to have been applied only once other than in conjun
with violent offences.

In Iight of the high level of intolerance, discrimination and violence w
currently pervade the societies of the Commonwealth, Yuri Schmidt propo
much more narrowly drawn criminal law which would prohibit only the repx
publication of statements maliciously intended to incite hatred between
munities. Because of the pervasiveness of racism, chauvinism and hate specc
suggests a narrowly drawn statute in order to minimize the potential for arbi
or selective enforcement.

Another risk of criminal prosecutions is their potential for making hero
those who are prosecuted, Some observers claim that this occurred in the
prosecution of Torez Kolumbegov, the elected leader of the recently procla
Southern Ossetian Soviet Democratic Republic, They suggest that an admini
tive procedure might be preferable, which could result in such remedies as requ
the respondent 10 publish an apology and/or pay damages and, if the respor
held a position of civic responsibility, removing him from his post. An admin]
tive procedure would also be faster, an important consideration where part ¢
interest in prosecuting is to demonstrate the ability of democratic institutio
take effective action. Moreover, especially in light of the underdeveloped cond
of law throughout the Commonwealth and the tradition of bias in cases invol
parties of different nationalities, an administrative process would lessen the ri
serious abuse. Cases in which violence actually was incited could, and shoul
prosecuted. .

States of the Commonwealth might also consider adopting some versic
the French procedure of authorizing certain organizations committed to comb:
racism (o participate in administrative andfor criminal prosecutions. Suc
innovation would convey a strong message that people injured by inciteme
hatred had an effective mechanism by which their views would be taken
consideration.

THE UNITED STATES

Prohibition of Inminent Lawless Action

The great contribution of the United States to the hate speech debate is not m
the First Amendment but, more importantly, the extensive jurisprudence whic

Supreme Court has developed. Kevin Boyle, in his Overview Chapter,
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suggested al least twe reasons for the United States’ dramatically different approach
from that of Europe and the rest of the world: first, the US was born of dissent and
has a tradition of suspicion of central government; second, the Anglo-American
tradition of negative liberty, premised on the assumption that liberty is best
protected by the least regulation, is fundamentally different than the Roman Law
traditions of codification which have shaped European law. Regardless of these
differences, a number of lessons may be drawn from the US experiences which
may be applicable to other legal systems.

US law permits restrictions on hate speech only in such situations where the
speech is likely to lead directly to imminent lawless action and there are no other
available measures less intrusive on free speech rights which would be effective,
However, the law permits reasonable regulation of the time, place and manner of
expression so long as the regulation does not undermine the effectiveness of the
message. In particular, US jurisprudence includes the concept of the “"captive
audience” which permits some regulation to prevent offensive speech from being
thrust upon people in their homes and other private areas. In public places, people
have the burden of averting their attention from expression they may find offensive.

US law prohibits insults directed at an individual which are intimidating or
threatening, and permits civil actions for insults directed at an individual in the
workplace which demonstrably hinder that person’s ability to function as an
employee, such as in the context of race discrimination or sexual harassment, Civil
libertarians suggest that a similar approach is appropriate for campus hate speech:
face-to-face insults which demonstrably hinder a student’s leaming experience
should be actionable.

US jurisprudence is also unusual in its insistence that any regulation of
expression must be content neutral. The principled defence of content neutrality is
that freedom of expression is protected primarily to guarantee the right of political
dissent; that core freedom would be threatened if the government could penalize
speech which insults groups the government has decided deserve protection, The
strategic defence of content neutrality is that there is no way to ensure that the
govemment, once granted the power, will only limit speech which has no legitimate
value.

Various episodes in US history underscore the important contribution of the
commitment to freedom of expression in promoting equality. and dignity rights as
well as the rights of political protest and dissent. The civil rights movement of the
1950s and *60s was kept alive by court rulings (especially by the higher courts)
upholding the rights of protesters to march in the streets, sit-in at public buildings
and make speeches that were highly offensive to the white majority. Similarly,
offensive and often racist language used by some Black Power militants against the
police and other government officials was protected (in contrast, for instance, to
Britain, where Black Power militants were among the first to be prosecuted for race
hatred).

The campus hate speech debate has shown that bad speech can, over time, be
countered by good speech. Although the debate may appear to be a tempest in a
teapot, the fact that so much attention was devoted to the issue has borne results.
Now, three to four years after the first of the recent wave of these hate speech
incidents, their numbers are declining, Universities, realizing that restrictive disci-
plinary codes would probably not pass constitutional muster, instead turned their
atiention to making more fundamental changes, such as requiring students who
engaged in hate speech to receive counselling about tolerance or o engage in
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community service, adding elective courses to the curriculum on the historic
cultures of minority groups, and holding public debates on campus,

The notorious Skokie case, which upheld the right of Nazis t0 ma
uniform through the streets of a neighbourhood inhabited by Jewish surviv
the Holocaust, is regarded by some as an illustration of the excesses of the
Amendment. And yet, as pointed out by Aryeh Neier, "when it was all over T
had been persuaded to ,join [the Nazis|. They had disseminated their messag
it had been rejected,"™® Moreover, they had not been made into heroes
residents of Skokic undeniably suffered injury, but an important fact of th
was that the residents had notice and thus were able to leave their homes and
the most direct onslaught of insult. It was the same principle that protected the
of the Nazis to march in Skokie which enabled Martin Luther King, Jr. to ma
the white neighbourhoods of Birmingham, and countless other demonstrat
carry their message to the American public. What Skokie represents is the v,
of tolerance over intolerance,

Undeniably, the US commitment to free speech has resulted in a e
commitment to laws which serve a primarily symbolic or educative functior
which may improve the civility of discourse. The US has made the dec
however, to place a higher value on free expression than on its symbols, A
Supreme Court stated in striking down a statute which prohibited the desec
of the US flag:

If there is a bedrock principle underlying the First Amendment, it is that

the Government may not prohibit the expression of an idea simply

because society finds the idea itself offensive or disagreeable, Punishing

desecration of the flag dilutes the very freedom that makes this emblem

so revered, and worth revering,
Certainly, the First Amendment neither inhibited slavery nor preventes
McCarthy era. But, as Nadine Strossen explains, the Amendment was only |
the strong constructions with which it is now associated in the mid-1960s. J
it is impossible to assess whether the hate speech laws in France have playe
rol¢ in slowing the growing appeal of virulent xenophobia and racism, it is eq
impossible to know whether a different set of laws in the US would have |
greater or lesser protection for equal rights and political dissent. But, it is clea
intolerance and discrimination are no worse than in many parts of Europe an
dissent is afforded greater protection in the US than anywhere else in the wo

CONCLUSION

The flagrant abuse of laws which restrict hate speech by the authorities at prec
those times when an even-handed approach to conflict is crucial provides the
troubling indictment of such laws. Thus, the laws in Sri Lanka and South A
have been used almost exclusively against the oppressed and politically we.
communities. In India, the hate speech laws have not come under wides;
criticism in part because the government may resort 0 emergency mea
whenever it wishes to take actions which the courts would likely find inconsi
with the constitution’s free speech guarantee.

10 Quoted by Nadine Strossen in Chapter 30, note 34.
11 US v. Eichman, 496 U.S. 310.
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Selective or lax enforcement by the authorities, including in the UK, Israel
and the former Soviet Union, allows governments to compromise the right of
dissent and inevitably leads to disaffection and feclings of alienation among
minority groups. Such laws may also distract from the need for effective legislation
to promote non-discrimination; Israel is perhaps the most obvious example of a
country which has adopted a symbolic hate speech law, while it continues to neglect
enactment of a law to prohibit discrimination in employment and public services
on grounds of race, religion or national or ethnic origin,

The rise of racism and xenophobia throughout Europe, despite a variety of
laws restricting racist speech, calls into question the effectiveness of such laws in
the promotion of tolerance and non-discrimination. One worrying phenomenon is
the sanitized language now adopted to avoid prosecution by prominent racists in
Britain, France, Israel and other countries, which may have the effect of making
their messages of hate more acceptable to a broader audience.

To the extent that a society is committed to having hate speech laws, civil and
administrative remedies accomplish most of the aims of criminal legislation with-
out the seriousness of attendant risks. Remedies such as publication of rights of
reply and retractions, as well as damages o cover the cost of suit, are far more
effective in granting relief to injured parties and in promoting education than jail
sentences.

The US experience may be the most instructive for free speech advocates
grappling with the problem, While the campus context cannot be taken as repre-
sentative of the wider society, education on campuses about tolerance combined
with robust debate and clear condemnation of hate speech have reduced the number
of hate speech incidents and are certainly more likely than. mere hate speech
restrictions to have an impact as well on the underlying prejudices.

As summed up by Denise Meyerson, a South African writer:

[A} final consideration is that, to the extent that racial animosities will

continue to plague us, it is better to let them be played out at the elvel

of words rather than to bottle them up, thereby not only increasing their

virulence, but also making more likely a more dangerous kind of

discharge, Forced, as we are, to weigh up evils here, we should therefore
conclude that tolerence.is more beneficial than costly,
When dealing with racism and hate speech on the one hand, and restrictions on
freedom of expression on the other, we undeniably are weighing evils. Finding a
balance in each context is a delicate process to which there is no ideal solution that
satisfies all concerns. Nonetheless, the process of searching will undoubtedly bring
us closer {0 realizing the mutually reinforcing values of free speech and equality.

12 Quoted by L Johannessen, Chapter 25, note 62,
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ANNEXE A
INTERNATIONAL STANDARDS

Following are some of the most important provisions of international treatie
declarations concerning freedom of expression, religion, thought and op
non-discrimination, advocacy of hatred and balancing of rights, reproduced
according to the organization under whose auspices they were drafted (1
Nations, Organization of African Unity, Organization of American States, C
of Europe, European Community, Conference on Security and Cooperat
Europe) and by date of their adoption or entry into force. Owing to consider
of space we have not reproduced all of the relevant provisions, especially cor
ing the right to non-discrimination, the rights of minorities and rights rela
freedom of expression (such as the rights to freedom of assembly and assoc
and 1o participate in elections and public affairs), A greater number of prov
are reproduced from the Conference on Security and Cooperation in Europ
from the other crganizations primarily because the CSCE documents are
widely available,

UNITED NATIONS

UNIVERSAL DECLARATION OF HUMAN RIGHTS
Adopted and proclaimed by General Assembly resolution 217 A (III) of 10 December

Whereas recognition of the inherent dignity and of the equal and inalie
rights of all members of the human family is the foundation of freedom, justi
peace in the world,

Whereas ... the advent of a world in which human beings shall enjoy fre
of speech and belief and freedom from fear and want has been proclaimed
highest aspiration of the common people,

Whereas it is essential, if man is not to be compelled to have recours:
last resort, to rebellion against tyranny and oppression, that human rights s
be protected by the rule of law, ...

Now, therefore, the General Assembly proclaims this Universal Decla
of Human Rights as a common standard of achievement for all peoples a
nations ... .

Article 1

All human beings are born free and equal in dignity and rights. The
endowed with reasen and conscience and should act towards one another in z
of brotherhood.

Atticle 2

Everyone is entitled to all the rights and freedoms set forth in this Declar
without distinction of any kind, such as race, colour, sex, language, rel
political or other opinion, national or social origin, property, birth or other s
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Article 7
All are equal before the law and are entitled without any discriminati
; y discrimination to
equal protection of the law. All are entitled to equal protection against any

discrimination in violation of thi i i inci
1] $ Declaration and against any incitem
discrimination. & Y incltement to such

Article 18
Everyone has the right to freedom of thou i igi i
L ght, conscience and religion; this
ngl}t includes freed9m to change his religion or belief, and freedom, eitlgler alone
Or in community with qthers and in public or private, to manifest his religion or
belief in teaching, practice, worship and observance,

Article 19

Everyone has the right to freedom of opinion and ex ion; this ri
. Lt ¢ pression; this right
}ncludels freedor.n to holld opinions without interference and to seek, receive agnd
impart information and ideas through any media and regardless of frontiers,

Article 29 ) ‘

2. In Fhe exercise of his rights and freedoms, everyone shall be
subject only to such limitations as are determined by law solely for the
purpose of securing due recognition and respect for the rights and
ﬁee@oms of others and of meeting the just requirements of morality
public (_)fder and the general welfare in a democratic society. ’

3. These rights and freedoms may in no case be exercised contrary to the
purposes and principles of the United Nations.

Article 30
Nothing in this Declaration may be interpreted as implyi
. i plying for any State,
group or person any right to engage in any activity or to perform any act aimed at
the destruction of any of the rights and freedoms set forth herein.

CONVENTION ON THE PREVENTION AND PUNISH
CRIME OF GENOCIDE MIENT OF THE

Approved and opened for signature, ratification or accession by General Assembly resolution
260 A (IIf) of December 1948. Entered into force 12 January 1951.

Anticle 1

pesc TheﬁContr?cting Parties confirm that genocide, whether committed in time of
e or ime of war, is a crime under international law which they unde
prevent and to punish, ’ rake 0

Article 3

The following acts shall be punishable: . direct ic inci
commit goeouida E. P .. (¢} direct and public incitement to
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INTERNATIONAL CONVENTION UGN THE ELINMINALIUN UFE ALL
FORMS OF RACIAL DISCRIMINATION

Adopted and opened for signature, ratification and accession by General Assembly r
2106 A (XX) of 21 December 1965. Entered into force 4 January 1969,

The States Parties to this Convention,

Considering that the Charter of the United Nations is based on the p
of the dignity and equality inherent in all human beings, and that all Memb
have pledged themselves ... to promote and encourage universal respec
observance of human rights and fundamental freedoms for all, without di
as to race, sex, language or religion ... .

Considering that all human beings are equal before the law and are
to equal protection of the law against any discrimination and against any in
to discrimination.

Article 1

1. In this Convention the term "racial discrimination” shall mean :
distinction, exclusion, restriction or preference based on race, col
descent, or national or ethnic origin which has the purpose or effec
nullifying or impairing the recognition, enjoyment or exercise, on
equal footing, of human rights and fundamental freedoms in the po!
cal, economic, social, cultural or any other field of public life.

2. This Convention sha!l not apply to distinctions, exclusions, restricti
or preferences T'nade by a State Party to this Convention betw
citizens and noncitizens.

3. Nothing in this Convention may be interpreted as affecting inany
the legal provisions of States Parties concerning nationality, citizens
or naturalization, provided that such provisions do not discrimir
against any particular nationality.

Article 2

1. StatesParties condemn racial discrimination and undertake to pus
by all appropriate means and without delay apolicy of eliminating re
discrimination in all its forms and promoting understanding amon;
races, and, to this end:
c. Each State Party shall take effective measures to review governn
tal_national and local policies, and to amend, rescind or nutlify any |
and regulations which have the effect of creating or perpetuating re
discrimination wherever it exists;

d. Each State Party shall prohibit and bring to an end, by all approp:
means, including legislation as required by circumstances, racial
crimination by any persons, group Or organization ... .

Article 4

States Parties condemn all propaganda and all organizations whick
on ideas or theories of superiority of one race or group of persons of on
ethnic origin, or which attemypt to justify or promote racial hatred and disc!
in any form, and undertake to adopt immediate and positive measures d
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eradicate all incitement to, or acts of, such discrimination and, (o this end, with due
regard to the principles embodied in the Universal Declaration of Human Rights
and the rights expressly set forth in article 5 of this Convention, inter alia:

(a) Shall declare an offence punishable by law all dissemination of ideas based
on racial superiority or hatred, incitement to racial discrimination, as well as all
acts of violence or incitement to such acts against any race or group of persons of
another colour or ethnic origin, and also the provision of any assistance to racist
activities, including the financing thereof:

(b) Shall declare illegal and prohibit organizations, and also organized and
all other propaganda activities, which promotie and incite racial discrimination, and
shall recognize participation in such organizations or activities as an offence
punishable by law;

(c) Shall not permit public authorities or public institutions, national or local,
to promote or incite racial discrimination.

Atticle 7

States Parties underiake to adopt immediate and effective measures, particu-
larly in the fields of teaching, education, culiure and information, with a view to
combating prejudices which lead to racial discrimination and to promoting under-
standing, tolerance and friendship among nations and racial or ethnical gronps ... .

INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS
Adopted and opened for signature, ratification and accession by General Assembly
resolution 2200 A (XXI) of 16 December 1966. Entered into force 23 March 1976,

The States Parties to the present Covenant,

Considering that, in accordance with the principles proclaimed in the Charter
of the United Nations, recognition of the inherent dignity and of the equal and
inalienable rights of all members of the human family is the foundation of freedom,
justice and peace in the world,

Recognizing that these rights derive from the inherent dignity of the human
person,

Agree upon the following arlicles:

Aricle 5

1. Nothing in the present Covenant may be interpreted as implying for any
State, group or person any right to engage in any activity or perform
any act aimed at the destruction of any of the rights and freedoms
recognized herein or at their limitation to a greater extent than is
provided for in the present Covenant,

Article 18 :

1. Everyone shall have the right to freedom of thought, conscience and
religion. This right shall include freedom to have or to adopt a religion
or belief of his choice, and freedom, either individually orin community
with others and in public or Private, to manifest his religion or belief in
worship, observance, practice and teaching,
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3. Freedom to manifest one’s religion or beliefs may be subject only i
such limitations as are prescribed by law and are necessary (o protec
public safety, order, health, or morals or the fundamental rights anc
freedoms of others,

Article 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shal
include freedom to seek, receive and impart information and idel:as o
all kinds, regardless of frontiers, either orally, in writing or in print, ir
the form of art, or throngh any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article
carries with it special duties and responsibilities. It may therefore b
subject to certain restrictions, but these shall only be such as are
provided by law and are necessary:

(a) For respect of the rights or reputations of others;
{(b) For the protection of national security or of public order (ordre
public), or of public health or morals.

Arlicle 20
1. Any propaganda for war shall be prohibited by law. '
2. Any advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence shall be prohibited
by law,

Article 26 o

All persons are equal before the law and are entitled without any dlSC'I'l!
tion 1o the equal protection of the law. In this respect, the law shall pfohle
discrimination and guarantee to all persons equal and effective protection a
discrimination on any ground such as race, colour, sex, language, religion, po
or ather opinion, national or social origin, property, birth or other statns.

INTERNATIONAL CONVENTION ON THE PROTECTION OF
THE RIGHTS OF ALL MIGRANT WORKERS AND MEMBERS OF
THEIR FAMILIES

Adopted and opened for signature, ratification and accession in February 1991. Not in
as of May 1992,

Article 13 _

1. Migrant workers and members of their families shall have the right to
hold opinions without interference.

2. Migrant workers and members of their families shall have the right_ to
freedom of expression; this right shall include freedom to seck, receive
and impart information and ideas of all kinds, regardless of frontiers,
either orally, in writing or in print, in the form of art, or through any
other media of his choice, :

3. The exercise of the right provided for in paragraph 2 of the present article
carries with it special duties and responsibilities, It may therefore be
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subject to certain restrictions, but these shall only be such as are
provided by law and are necessary;

{a) For respect of the rights or reputation of others;

(b) For the protection of the national security of the States concerncd
or of public order (ordre public) or of public health or morals;

(c) For the purpose of preventing any propaganda for war;

(d) For the purpose of preventing any advocacy of national, racial or

religious hatred that constitutes incitement 10 discrimination, hostility
or violence.

ORGANIZATION OF AFRICAN UNITY

AFRICAN CHARTER ON HUMAN AND PEOPLES' RIGHTS
Adopted by the OAU on 27 June 1981, Entered into force 21 October 1986.

" -

Article 8

Freedom of conscience, the profession and free practice of religion shall be
guaranteed. No one may, subject to law and order, be submitted o measures
restricting the exercise of these freedoms,

Article 9
L. Every individual shall have the right to receive information.

2. Every individual shall have the right io express and disseminate his
opinions within the law.

Article 27

1. Every individual shall have duties towards his family and society, the

State and other legally recognized communities and the international
community.

2. The rights and freedoms of each individual shall be exercised with due

regard 1o the rights of others, collective security, morality and common
interest.

Arlicle 28

Every individual shall have the duty to respect and consider his fellow bein g5
without discrimination, and to maintain relations aimed at promoting, safeguarding
and reinforcing mutual respect and tolerance.

ORGANIZATION OF AMERICAN STATES

AMERICAN CONVENTION ON HUMAN RIGHTS
Adopted by the OAS on 22 November 1969, Entered into force 18 July 1978.

Article 1: Obligation to Respect Rights
1. The States Parties to this Convention undertake to Tespect the rights and
freedoms recongized herein and to ensure to all persons subject to their
jurisdiction the frec and full exercise of those rights and freedoms,
without any discrimination for reasons of race, color, sex, language,

Y0y

religion, political or other opinion, national or social origin, economi
status, birth, or any other social condition, ...

Article 12: Freedom of Conscience and Religion o |

1. Everyone has the right to freedom of conscience and 0}’ religion. Th

right includes freedom to maintain-or to change onel’ 8 rehglon_ or bel_lefs

and freedom 1o profess or disseminate one’s religion or beliefs, eithe
individually or together with others, in public or in private

3 Freedom to manifest one’s religion and beliefs may be subject only t
the limitations prescribed by law that are necessary (0 protect publi
safety, order, health, or morals, or the rights or freedoms of others. ...

Article 13: Freedom of Thought and Expression ‘ o

1. Everyone has the right 10 freedom of thought and expression, Tl}:s righ
includes freedom to seck, receive, and impart informatiop anc_l 1dqas C
all kinds, regardless of frontiers, either orally, in writing, In print, in th
form of art, or through any other medium of one’s choice.

2. The exercise of the right provided for in the foregoing paragraph sha
not be subject to prior censorship but shall be subjec[: to subsequer
imposition of liability, which shall be expressly established by law ¢
the extent necessary in order to ensure:

(a) respect for the rights or reputations of others; or .
(b) the protection of national security, public order, or public health c
morals.

3. The right of expression may not be restricted by indirect methods ¢
means, such as the abuse of government or private controls' ove
newsprint, radio broadcasting frequencies, or equipmeqt useq in th
dissemination of information, or by any other means tending to imped
the communication and circulation of ideas and opinions. .

4. Notwithstanding the provisions of paragraph 2 above, public entertain
ments may be subject by law to prior censorship t:or the solfa PUrpose ¢
regulating access to them for the moral protection of childhood an
adolescence. _ '

5. Any propaganda for war and any advocacy of national, racial, ¢
religious hatred that constitute incitements to lawless violence or to an
other similar illegal action against any person or group of persons o
any grounds including those of race, colour, rel';gion, language, ¢
national origin shall be considered as offences punishable by law.

Article 14: Right of Reply _ ) |
1. Anyone injured by inaccurate or offensive statements or ideas dissem]
nated to the public in general by a legally regulated medinm of com
munication has the right to reply or to make a correction using the sam
communications outlet, under such conditions as the law may estajb!lgh

2. The correction or reply shall not in any case remit other legal liabilitic
that may have been incurred, )

3. For the effective protection of honor and reputation, every publisher an
every newspaper, motion picture, radio, and television company, shgﬂ
have a person responsible who is not protected by immunities or speciz
privileges.



Article 24: Right to Equal Protection

All persons are equal before the law. Consequently, they are entitled, without
discrimination, to equal protection of the law.

COUNCIL OF EUROPE
EUROPEAN CONVENTION ON HUMAN RIGHTS

{Convention for the Protection of Human Rights and Fundamental Freedoms)

Signed by Contracting States of the Council of Europe on 4 November 1950. Entered into
force 3 September 1953.

Atticle 3

No one shall be subjected to torture or 1o inhuman or degrading treatment or
punishment,

" -

Article 9

1. Everyone has the right to freedom of thought, conscience and religion;
thisright includes freedom to change his religion or beticf and freedom,
either alone or in community with others and in public or private, to
manifest his religion or belief, in worship, teaching, practice and ob-.
servance,

2. Freedom 1o manifest one’s religion or beliefs shall be subject only to
such limitations as are prescribed by law and are necessary in a demo-
cratic society in the interests of public safety, for the protection of public

order, health or morals, or for the protection of the rights and freedoms
of others,

Article 10

1. Everyone has the right to freedom of expression. This right shall include
freedom to hold opinions and o receive and impart information and
ideas without interference by public authority and regardless of fron-
tiers. This Article shall not prevent States from requiring the licensing
of broadcasting, television or cinema enterprises, :

2. The exercise of these freedoms, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restric-
tions or penalties as are prescribed by law and are necessary in a
democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for
the protection of health or morals, for the protection of the reputation
or rights of others, for preventing the disclosure of information received

in confidence, or for mainiaining the authority and impartiality of the
judiciary.
Article 14
The enjoyment of the rights and freedoms set forth in this Convention shall
be secured without discrimination on any ground such as sex, race, colour, lan-

guage, religion, political or other opinion, national or social origin, association with
a national minority, property, birth or other status,

. 7 . -
Amc?o!hing in this Convention may be int.er‘preted as implying fto::Ii ﬁ
group or person any right to engage in any activity or perfor_m anytatcl:1 an
destruction of any of the rights and fregdoms set forth_ herein or a
to a greater extent than is provided for in the Convention.

COUNCIL OF EUROPE CONSULTATIVE ASSEMBLY:
DRAFT MODEL LAW (1966)

Artiels ! hall be guilty of ffence

A person shall be guilty of an o : ) o

(a) ip}ehe publicly calls for or incites to hatred, mtolerance’ dl‘scnr_mnal
or violence against persons or groups of plf':rs_ons distinguished
colour, race, ethnic or national origin, or religion;

(b) if he insults persons or groups of persons, hplds_ th_:m up (o conte:
or slanders them on account of the distinguishing particnlari
mentioned in paragraph (a).

Atrlicle 2 _ ' o
(a) A person shall be guilty of an offence if he publishes or distribi
written matter which is aimed at achieving the effects referred t

Article 1. _ N |

(b) "Written matter” includes any writing, sign or visible representat

Article 4 _ - _‘
Organizations whose aims or activities fall within the scope of Ari

1 and 2 shall be prosecuted and/or prohibited.

ArlIC(Le) i person shall be guilty of an offence if he publicly uses insigni

organizations prohibited under Article 4. .
()] "Iﬁsignia" are, in particular, flags, badges, uniforms, slogans
forms of salutes.

DECLARATION REGARDING INTOLERANCE - A THREAT TO
DEMOCRACY . |
Adol:fted by the Committec of Ministers of the Council of Europe on 14 May 198
Session.

ittee of Ministers of the Council of Europe, o o
Thle. ng:g:;';[f:d that tolerance and respect for tht?: dignity and intr
equality of all human beings are the very basis of a democratic
isti iety; ‘
2. Igrl'gfrgi:;;?ysggtwied by the resurgence of various f(?rms Olf {ntcilgra
3. Reaffirming its determination to safeguard the ef'fecu\'e po gtrca telz
racy referred to in the Preamble to the Convention for the Protec
Human Rights and Fundamental Freedoms;



4. fecaglling that human rights and fundamental freedoms are the very
foundation of justice and peace throughout the world;

5. Bearing in mind that the Convention for the Protection of Human Rights
and Fundamental Freedoms has successfully afforded effective inter-
national protection, without discrimination, to ¢veryone within the
Jurisdiction of the Contracting States;

6. Recalling that, in accordance with the United Nations International
Convention on the Elimination of All Forms of Racial Discrimination
and following the Committee of Ministers Resolution (68330 of 31
October 1968, on measures to be taken against incitement 1o racial,
national and religious hatred, several member states have either adopted
new legislation or reinforced existing legislation against acts inspired
by racism;

7. Welcoming the adoption by the Consultative Assembly of Resolution
743 (1980) on "the need to combat resurgent fascist propaganda and its
racist aspects”; _

8. Considering that the best way of countering all forms of intolerance is
to preserve and consolidate democratic institiitions, to fostér citizens’
confidence in those institutions and to encourage them to take an active
part in their operation;

9. Convinced of the vital part played by education and information in any
action against intolerance, whose origin frequently lies in ignorance,
source of incomprehension, hatred and even violence,

L Vigorously condemns all forms of intolerance, regardless of their origin,
inspiration or aims, and the acts of violence to which they give rise,
especially when human lives are at stake;

II. Rejects all ideologies entailing contempt for the individual or a denial
of the intrinsic equality of all human beings;

II1. Solemnly recalls its unswerving attachment to the principles of pluralis-
tic democracy and respect for human ri ghts, the comerstone of mem-
bership of the Council of Europe, as well as to the Convention for the
Protection of Human Rights and Fundamental Freedoms, the essential
instrument in the effective exercise of these rights;

1V. Decides:

i. to reinforce efforts, at national and intemational levels, and particu-
larly in the framework of the Council of Europe, to prevent the spread
of totalitarian and racist ideologies and to act effectively against all
forms of intolerance;

ii. to take, with this objective in mind, all appropriate measures and to
implement a programme of activities including, in particular, the
study of legal instruments applicable in the matter with a view to
their reinforcement where appropriate;

iil. to promote an awareness of the requirements of human rights
and the ensuing responsibilities in.a democratic society, and to this
end, in addition to human rights education, to encourage the creation
in schools, from the primary level upwards, of a climate of active
understanding of and respect for the qualities and culture of others;
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V. Agrees that member states will make every ef_fort S0 that.the _pﬂn-ciples
enounced above prevail within other international organizations;

VI Appeals to all institutions, movements and associations and to all political

and social forces o contribute towards a sustained effort against the
threat to democracy represented by intolerance.

EUROPEAN COMMUNITY

DECLARATION ON RACISM AND XENOPHpBlA
European Council of the European Community, Maastricht, 11 December 1991

The Buropean Council notes with concern that manifestations of racism

xenophobia are steadily growing in Europe, both in the member States of
i elsewhere. o ) ]
COmrI’}‘llllel: tljgﬂarlz)(;ean Council stresses the ung:iil_nini_shed validity of mtexilll_attllt
obligations with regard to combating diSCI’ll'l"lll'I:dtlon and racism to wi 1%
member States have committed themselves within the framework of the Un
Nations, the Council of Europe and the CSCE. _ _ "
The European Council recalls the Declaration against racism and xerig% 6(
issued by the European Parliament, Council and Commission on 11 Jm_w ;
reaffirming its Declaration issued in Dublin on 26 June 1990, expresses 1ts1 r?i\_fu |
against racist sentiments and manifesta_tions. T?lese. mar_ufestatlons, mc; u t;;}g
pressions of prejudice and violence against foreign immigrants and exploitati
. eptable. _
them,’lqrhi lénu?'g%egn Council expresses its conviction thatrespa?ct foy hu.me_m dl'g
is essential to the Europe of the Community and that combating dlscn{nme}ftgc
all its forms is therefore vital to the European Community, asa community of S
governed by the rule of law. The Buropean Council therefore considers it {wc:flas
that the Governments and Parliaments of the lpember States sl_wuld actc e?r ¥
unambiguously to counter the growth of sentiments and manifestations of ra
bia, o _
nd xe"[‘hméj Elﬁropean Council asks Ministers and tl_1e Commission to mcreasc]
efforts to combat discrimination and. xenophqbua_, and to strengthen the
protection for third country nationals in the territories of Fhe member States. ,
Lastly, the European Council notes that, in connection thl? the upheg;rﬁ
Eastern Europe, similar sentiments of intolerance and xenophobla are manife
themselves in extreme forms of nationalism and ethnocentrism. The policies c

Community and its member States towards the countries concerned will ai
~ discourage strongly such manifestations.
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CONFERENCE ON SECURITY AND COOPERATION IN EUROPE

DOCUMENT OF THE COPENHAGEN MEETING OF THE
CONFERENCE ON THE HUMAN DIMENSION
5 to 29 June 1990

The representatives of the participating States of the Conference on Security and
Co-operation in Europe (CSCE), Austria, Belgium, Bulgaria, Canada, Cyprus,
Czechoslovaklal, Denmark, Finland, France, the German Democratic Republic, the
Federal ‘Repubhc of Germany, Greece, the Holy See, Hungary, Iceland, Ireland,
Italy, Liechtenstein, Luxembourg, Malta, Monaco, the Netherlands, Norway,
Pol_and, Portugal, Romania, San Marino, Spain, Sweden, Switzerland, Turkey, the
Umoq of Soviet Socialist Republics, the United Kingdom, the United States of
Americaand Yugoslavia, met in Copenhagen from S to 29 June 1990, in accordance
\gétg Iéhe proyls:icms E:alating to the Conference on the Human Dimension of the
contained in the Concluding Doc i - i
CFihe Comane g ument ?f the Vlenna‘Follow up Meeting
~ The participating States express their conviction that full respect for human
nghts.a{:d fundamental freedoms and the development of societies based on
pluralistic democracy and the rule of law are prerequisites for progress in setting
up Lhe: lasting order of peace, security, justice and co-operation that they seck to
establish in Europe. ...
In order to strengthen respect for, and enjoyment of, human rights and
fundan?enfal freedoms, to develop human contacts and to resolve issues of a related
humanitarian character, the participating States agree on the following. ...

(9 The participating States reaffirm that

©@.1 - everyone will have the right to freedom of expression including the
nght to communication. This right will include freedom to hold opi-
nions and to receive and impart information and ideas without inter-
fefenpe by public autherity and regardless of frontiers. The exercise of
this right may be subject only to such restrictions as are prescribed by
lfaw_ an_d are consistent with international standards. In particular, no
!1m1tat10n will be imposed on access to, and use of, means of reprodug-
ing documents of any kind, while respecting, however, rights relating
to intellectual property, including copyright. ..,

(24) 'I_'he participating States will ensure that the exercise of all the human
rights anfl f_undamental freedoms set out above will not be subject to
any restricions except those which are provided by law and are con-
sistent with their obligations under international law, in particular the
pltematlional Covenant on Civil and Political Rights, and with their
International commitments, in particular the Universal Declaration of
Hurpa_n R@ghts. These restrictions have the character of exceptions, The
participating States will ensure that these restrictions are not abused and
are not applied in an arbitrary manner, but in such a way that the
effective exercise of these rights is ensured.

_ Any restriction on rights and freedoms must, in a democratic so-
ciety, relate to one of the objectives of the applicable law and be sirictly
proportionate to the aim of that law,
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(30) The participating States recognize that the questions relating to national

Gn

(32)

(33)

@35)

(36)

G7

(38)

minorities can only be satisfactorily resolved in a democratic political
framework based on the rule of law, with a functioning independen
judiciary. This framework guarantees full respect for human rights anc
fundamental freedoms, equal rights and status for all citizens, the fre
expression of all their legitimate interests and aspirations, politica
pluralism, social tolerance and the implementation of legal mles tha
place effective restraints on the abuse of governmental power.

They also recognize the important role of non-governmentat organ
izations, including political parties, trade unions, human rights crgan
izations and religious groups, in the promotion of tolerance, cultura
diversity and the resolution of questions relating to national minorities

They further reaffirm that respect for the rights of persons belongin,
to national minorities as part of universally recognized human rights i
an essential factor for peace, justice, stability and democracy in the
participating States.

Persons belonging to national minorities have the right to exercise full;
and effectively their human rights and fundamental freedoms withou
any discrimination and in full equality before the law. ...

To belong to a national minority is a matter of a person’s individua
choice and no disadvantage may arise from the exercise of such choice
Persons belonging to national minorities have the right freely i
express, preserve and develop their ethnic, cultural, linguistic or relig
ious identity and to maintain and develop their culture in all its aspects
free of any attempts at assimilation against their will. ...

The participating States will protect the ethnic, cultural, linguistic an:
religious identity of nationa! minorities on their territory and creat
conditions for the promotion of that identity. ...

The participating States will respect the right of persons belonging t
national minorities to effective participation in public aftairs, includin,
participation in the affairs relating to the protection and promotion c
the identity of such minorities. ...

The participating States recognize the particular importance of increas
ing comstructive co-operation among themselves on questions relatin
to national minorities, Such co-operation seeks fo promote muotus
understanding and confidence, friendly and good-neighbourly relation:
international peace, security and justice. ...

None of these commitments may be interpreted as implying any righ
to engage in any activity or perform any action in contravention of th
purposes and principles of the Charter of the United Nations, othe
obligations under international law or the provisions of the Final Ac
including the principle of territorial integrity of States.

The participating States, in their efforts to protect and promote the righ
of persons belonging to national minorities, will fully respect the:
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undertakings under existing human rights conventions and other rele-
vant international instruments and consider adhering to the relevant
conventions, if they have not yet done so, including those providing for
aright of complaint by individuals. ...

(40) The participating States clearly and unequivocally condemn totalitarian-
ism, racial and ethnic hatred, anti-semitism, xenophobia and discrimi-
nation against anyone as well as persecution on religious and
ideological grounds. In this context, they also recognize the particular
problems of Roma {(gypsies).

They declare their firm intention to intensify the efforts to combat
these phenomena in all their forms and therefore will

(40.1} - take effective measures, including the adoption, in conformity with
their constitutional systems and their international obligations, of
such laws as may be necessary, to provide protection against any acts
that constitute incitement to violence against personsor groups based
on national, racial, ethnic or religious discrimination, hostility or
hatred, including anti-semitism;

(40.2) -commit themselves to take appropriate and proportionate measures
to protect persons or groups who may be subject to threats or acts of
discrimination, hostility or violence as a result of their racial, ethnic,
cultural, linguistic or religious identity, and to protect their property;

(40.3) - take effective measures, in conformity with their constitutional
systems, at the national, regional and loca! levels to promote under-
standing and tolerance, particularly in the fields of education, culture
and information;

(40.4) - endeavour to ensure that the objectives of education include special
attention to the problem of racial prejudice and haired and to the
development of respect for different civilizations and cultures;

40.5) - recognize the right of the individual to effective remedies and
endeavour to recognize, in conformity with national legislation, the
right of interested persons and groups to initiate and support com-
plaints against acts of discrimination, including racist and xeno-
phobic acts;

(40.6) - consider adhering, if they have not yet done so, to the international
instruments which address the problem of discrimination and ensure
full compliance with the obligations therein, including those relating
io the submission of periodic reports;

{40.7) - consider, also, accepting those international mechanisms which
allow States and individuals to bring communications relating to
discrimination before international bodies.

CHARTER OF PARIS FOR A NEW EUROPE
Paris, 21 November 1990

We express our determination to combat all forms of racial and ethnic
anti-semitism, xenophobia and discrimination against anyonc as well as p
tion on religious and ideological grounds. »

We recognize that the issues of migrant workers and their families
residing in host countries have economic, cultural and social aspects as wel_l
human dimension. We reaffirm that the protection and promotion of their
as well as the implementation of relevant international obligations, is our ¢
concern.

REPORT OF THE CSCE MEETING OF EXPERTS ON NATIONAL
MINOQRITIES
Geneva, 19 July 1991

The representatives of Albania, Austria, Belgium, Bulgaria, Canada, Cyp
Czech and Slovak Federal Republic, Denmark, Finland, France, the
Democratic Republic, the Federal Republic of Germany, Greece, the H
Hungary, Iceland, Ireland, Ttaly, Liechtenstein, Luxembourg, Malta, Mon
Netherlands-European Community, Norway, Poland, Portugal, Roman
Marino, Spain, Sweden, Switzerland, Turkey, theUnion of Soviet Soc1a11§t
lics, the United Kingdom, the United States of America and Yugosl_m"la‘
Geneva from 1 to 19 July 1991 in accordance with the relevant provisior
Charter of Paris for a New Europe. ...

\'/B

The participating States, concerned by the proliferation of acts of racial, ett
religious hatred, anti-semitism, xenophobia and discrimingtion, stress the
mination to condemn, on a continuing basis, such acts against anyone.

In this context, they reaffirm their recognition of the particutar prot
Roma (gypsies). They are ready to undertake effective measures in order to
full equality of opportunity between persons belonging to Roma prdmanly
in their State and the rest of the resident population. They will also en
research and studies regarding Roma and the particular problems they fac

They will take effective measures to promote tolerance, pnders
equality of opportunity and good relations between individuals of differen
within their country.

Further, the participating States will take effective measures, inc}lu
adoption, in conformity with their constitutional law and their intenl_at'loi
gations; if they have not already done so, of laws that would prohibit
constitute incitement to violence based on national, racial, ethnic or .
discrimination, hostility or hatred, including anti-semitism, and policies tc
such laws.

Moreover, in order to heighten public awareness of prejudice apd b
improve enforcement of laws against hate-related crime and otherwise t
efforts to address hatred and prejudice in society, they will make efforts t

We atfirm that the ethnic, cultural, linguistic and religious identity of national
minorities will be protected and that persons belonging to national minorities have
the right freely to express, preserve and develop that identity without any discrimi-
nation and in full equality before the law. ...

publish on a regular basis, and make available (o the public, data abc_)ut. ¢
their respective territories that are based on prejudice as to race, ethnic id
religion, including the guidelines used for the collection of such data. Tl
should not contain any personal information.




They will consult and exchange views and information at the international
level, including at future meetings of the CSCE, on crimes that manifest evidence
of prejudice and hate.

DOCUMENT OF THE MOSCOW MEETING OF THE CONFERENCE
ON THE HUMAN DIMENSION
10 September to 4 October 1991

The representatives of the participating States of the Conference on Security and
Co-operation in Europe (CSCE), Albania, Austria, Belgium, Bulgaria, Canada,
Cyprus, the Czech and Slovak Federal Republic, Denmark, Estonia, Finland,
France, Germany, Grecce, the Holy See, Hungary, Iceland, Irclang, Italy, Latvia,
Liechtenstein, Lithuania, Luxembourg, Malta, Monaco, the Netherlands-European
Community, Norway, Poland, Portugal, Romania, San Marino, Spain, Sweden,
Switzerland, Turkey, the USSR, the United Kingdom, the United States of America
and Yugoslavia met in Moscow from 10 September to 4 October 1991, in accord-
ance with the provisions relating to the Conference on the Human Dimension of
the CSCE contained in the Concluding Document of the Vienna Follow-up Meeting
of the CSCE. ...

(26) The participating States reaffirm the right to freedom of expression,
including the right t0 communication and the right of the media to
collect, report and disseminate information, news and opinion. Any
restriction in the exercise of this right will be prescribed by law and in
accordance with international standards. ...

(37) The participating States confirm the provisions and commitments of all
CSCE documents, in particular the Document of the Copenhagen
Meeting of the Conference on the Human Dimension of the CSCE,
concerning questions relating to national minorities and the rights of
persons belonging to them, and the Report of the Geneva CSCE
Meeting of Experts on National Minorities, and call for their full and
early implementation, They believe that, in particular, the use of the
new and expanded CSCE mechanisms and procedures will contribute
to further protection and promotion of the rights of persons belonging
to national minorities,

(38) The participating States recognize the need 1o ensure that the rights of
migrant workers and their families lawfully residing in the participating
States are respected and underline their right to express freely their
ethnic, cultural, religious and linguistic characteristics. The exercise of
such rights may be subject to such restrictions as are prescribed by law
and are consistent with international standards.

(38.1) - They condemn all acts of discrimination on the ground of race,
colour and ethnic origin, intolerance and xenophobia against migrant
workers. They will, in conformity with domestic law and interna-
tional obligations, take effective measures to promote tolerance,
understanding, equality of opportunity and respect for the fundamen-
tal human rights of migrant workers and adopt, if they have not
already done so, measures that would prohibit acts that constitute
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incitement to violence based on national racial, ethnic or religion
discrimination, hostility or hatred. ...

articipating States: )
(A‘(?’Zt[l't)le—pafﬁm? thatg human rights education is fundamental and that_ 1th

therefore essential that their citizens are edgcated on human rig

and fundamental freedoms and the commitment to respect su

rights and freedoms in domestic legislation and international instr

ments to which they may be parties. _ )

(42.2) - recognize that egfective human rig_hts educatto_n con_tnblutes
combating intolerance, religious, racial and ethnic prejudice a

hatred, including against Roma, xenophobia and anti-semitism. ..
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ANNEXE B

RESERVATIONS AND DECLARATIONS CONCERNING
RACIST SPEECH AND ADVOCACY OF
RACIAL AND RELIGIOUS HATRED

‘When mtifyin_g, acceding to or signing the CERD Convention and the ICCPR,
several countries entered statements concerning the obligations to prohibit racist
spe_ech set forth in Article 4 of the CERD Convention and advocacy of hatred on
national, racial or religious grounds set forth in Article 20(2) of the ICCPR.

_ Some countries entered reservations by which they expressly reserved the
right not to enact legislation to implement the articles. Others entered declarations
by which they set forth their understanding of the articles’ obligations. Some
countries pntered areservation or declaration at the time of signing the treaty which
they confirmed upon ratification; others entered a reservation or declaration at the
time they ratified or acceded to the treaty. Of the countries which entered declara-
tions or reservations at the time of signing, only the US has yet to ratify,

Asof May 1992, 129 countries were parties to the CERD'Convention, Twelve
of those have entered a reservation or declaration expressly conceming Article 4.
Others, such as Guyana and Jamaica, have made sweeping declarations stating that
they do not consider the Convention to impose any obligations beyond the limits
set by their own constitutions. The US, upon signing the Convention, similarly
stated that it did not consider the Convention to require any action incompatible
with the US Constitution, in particular, its protection of free speech. Of the 12 which
expressly mentioned Article 4, five (Bahamas, Nepal, Papua New Guinea, Tonga,
UK_) ha_ve stated that they consider Article 4 to require the adoption of further
leglslat'mn.only in so far as they may consider "with due regard to the principles
embodied in the UDHR and the rights set forth in Article 5 of the Convention" that
further legislation is required for the achievement of the purpose set forth in the
ﬁ_rst paragraph of Article 4, namely to "eradicate all incitement to, or acts of, such
discrimination". Malta made a similar statement that it would enact legislation only
where necessary to "bring to an end any act of racial discrimination”. France went
so far as to declare that the principles of the UDHR and Article 5 of the Convention
release stales parti_cg from the obligation to enact legislation "incompatible with
the freedoms of opinion and expression and of peaceful assembly and association”,
Three other countries mentioned the "with dne regard” clause.

As of May 1992, 105 countries were parties to the ICCPR. Of those, 14 have
entered a reservation or declaration concerning Article 20, and of those, eight
}'1m1ted their objections to paragraph 1 which requires states parties to prohibit

propaganda for war". The six which made statements concerning paragraph 2 as
w_ell are Australia, Belgium, Luxembourg, Malta, New Zealand and the United
Kingdom. The US, which is not yet a party to the ICCPR, has proposed areservation
to the whole of Article 20. The US is expected to ratify in 1992,
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DECLARATIONS AND RESERVATIONS TO THE INTERNATIO!
CONVENTION ON THE ELIMINATION OF
ALL FORMS OF RACIAL DISCRIMINATION
As set forth in Stas of Infermational Instruments (New York: UN, 19%
confirmed in May 1992,

Australia

The Government of Australia ... declares that Australiaisnot at presentinap
specifically to treat as offences all the matters covered by article 4(a)
Convention, Acts of the kind there mentioned are punishable only to the
provided by the existing criminal law dealing with such matters as the maint
of public order, public mischief, assault, riot, criminal libel, conspiracy :
tempts, It is the intention of the Australian Government, at the first suitable m
1o seck from Parliament legislation specifically implementing the terms of
4(a).

Austria

Article 4 of the International Convention on the Elimination of All Fo
Discrimination provides that the measures specifically described in subpara
(a), (b) and (c) shall be undertaken with due regard to the principles embao
the Universal Declaration of Human Rights and the rights expressly set {
article 5 of the Convention. The Republic of Austria therefore conside
through such measures the right to freedom of opinion and expression and
to freedom of peaceful assembly and association may not be jeopardized.
rights are laid down in articles 19 and 20 of the Universal Declaration of ]
Rights; they were re-affirmed by the General Assembly of the United Nation
it adopted articles 19 and 21 of the Intemational Covenant on Civil and P
Rights and are referred to in article 5(d) (viii) and (ix) of the present Conve

Bahamas

First, the Government of the Commonwealth of the Bahamas wishes to
understanding of article 4 ... . It interprets article 4 as requiring a party
Convention to adopt further legislative measures in the fields covered by s
graphs (@), (b) and (¢} of that article only in so far as it may consider with due
to the principles embodied in the Universal Declaration set out in article !
Convention (in particular the right to freedom of opinion and expression .
right of freedom of peaceful assembly and association) that some leg
addition to, or variation of existing law and practice in these fields is neces:
the attainment of the ends specified in article 4. ... Acceptance of this Com
by the Commonwealth of the Bahamas does not imply the acceptance of obli
going beyond the constitutional limits nor the acceptance of any obligat
introduce judicial process beyond those prescribed under the Constitution,

Barbados

The Constitution prescribes judicial processes to be observed in the even
violation of any of these rights whether by the State or by a private ind
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hevand (ha o e Q08 NOL imply the acceptance of obligations going
beyond the constitutional limits nor the acceptance of any cbligations to inroduce
Judicial processes beyond those provided in the Constitution.

The Government of Barbados interprets article 4 of the said Convention as
requiring a party to the Convention l0 enact measures in the fields covered by
subparagraph (a), (b) and (c) of that article only where it is considered that the need
arises to enact such legislation,

Belgium

In order to meet the requirements of article 4 of the Tnternational Convention of the
Elimination of All Forms of Racial Discrimination, the Kingdom of Belgium will
take care to adapt its legislation to the obligations it has assumed in becoming a
party 1o the said Convention,

The Kingdom of Belgium nevertheless wishes to emphasize the importance
which it attaches (o the fact that article 4 of the Convention provides that the
measures laid down in subparagraphs (a), (5) and (c) should be adopted with due
regard to the principles embodied in the Universdl Declaration” of Human Rights
and the rights expressly set forth in article S of the Convention. The Kingdom of
Belgium therefore considers that the obligations imposed by article 4 must be
reconciled with the right to freedom of opinion and expression and the right to
freedom of peaceful assembly and association. Those rights are proclaimed in
articles 19 and 20 of the Universal Declaration of Human Rights and have been
reaffirmed in articles 19 and 21 of the Intemational Covenant on Civil and Political
Rights. They have also been stated in article 5, subparagraph (d)(viii) and (ix) of
the said Convention,

The Kingdom of Belgium also wishes to emphasize the importance which it
attaches to respect for the rights set forth in the Convention for the Protection of

Human Rights and Fundamental Freedoms, especially in articles 10 and 11 dealing

respectively with freedom of opinion and expression and freedom of peaceful
assembly and association.

Fiji

The government of Fiji ... interprets article 4 as requiring a party to the Convention
to adopt further legistative measures in the fields covered by supbaragraphs (a), (b}
and (c) of that article only in so far as it may consider with due regard (o the
principles embodied in the Unjversal Declaration of Human Rights and the rights
expressly set forth in article 5 of the Convention (in particular the right to freedom
of opinion and expression and the right to freedom of peaceful assembly and
association) that some legislative addition to or variation of existing law and

practice in those fields is necessary for the attainment of the end specified in the
earlier part of article 4,

France

With regard to article 4, France wishes to make it clear that it interprets the reference
made therein to the principles of the Universal Declaration of Human Rights and
Io the rights set forth in article 5 of the Convention as releasing the States parties

from the obligation to enact anti-discrimination legislation which is incompatible
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with the freedoms of opinion and expression and of peaceful assembly
association guaranteed by those texts.

ltaly

(@) The positive measures, provided for in article 4 of the Convention and espec

described in subparagraphs (@) and (b) of that amcle3 designed to eradicat

incitements to, or acts of, discrimination, are o be inerpreted, as that a

provides, "with due regard to the principles embodied in the Urr‘nversal Declar:

of Human Rights and the rights expressly set forth in aruale'S of the_ Conven

Consequently, the obligations deriving from the aforerpentloncd article 4 ar
to jeopardize the right to freedom of opinion and expression and the right to freg
of peaceful assembly and association, which are laid down in articles 19 and ?
the Universal Declaration of Human Rights, were reaffirmed by the Ger
Assembly of the United Nations when it adopted articles 19 and 2} o
Intemational Covenant on Civil and Political Righ{s, and are refene.d toin ar
5{(d)(viii} and (ix) of the Convention. In fact, the Italian Government, in confor
with the obligations resulting from Articles 55(c) and 56 of the Charter of the U
Nations, remains faithful to the principle laid down in art1c}e 29(2) of the Univ
Declaration, which provides that "in the exercise of his ngl_lts and freed
everyone shall be subject only to such limitations as are deterrqmed by law s
for the purpose of securing due recognition and respect fo.r the ngh_ts and freed
of others and of meeting the just requirements of morality, public order anc
general welfare in a democratic society”.

Jamaica

The Constitution of Jamaica entrenches and guarantees to every person in Jam
the fundamental rights and freedoms of the indi_vidual irrespective of his Tac
Place of origin. The Constitution prescribes judicial processes to be observed i
event of the violation of any of these rights whether by the Sf.a!:c or by a pri
individual. Ratification of the Convention by Jamaica_ does not imply the acc
ance of obligations going beyond the constitutional limits nor the_acceptanc
any obligation to introduce judicial processes beyond those prescribed unde:
Constitution,"

Malta

The Government of Malta wishes to state its understanding of certain articles i
Convention. .., It interprets article 4 as requiring a party to the Convention to a
further measures in the fields covered by subparagraphs _(a), (b) and ,(C) of
article should it consider, with due regard to the principles §mbo_dxcd n
Universal Declaration of Human Rights and the rights set forth in article 5 of
Convention, that the need arises to enact ’ad hoc” legislation, in ad_qun t
variation of existing law and practice to bring to an end any act of racial discr
nation,
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Nepal

The C(‘)nsutu‘tion of Nepal contains provisions for the protection of individual
ng.hts, including _Lh(? right to freedom of speech and expression, the right to form
unions and assoclations not motivated by party politics and the right to freedom of
proff_:ssmg his/her own religion; and nothing in the Convention shall be deemed to
require or to authorize legislation or other action by Nepal incompatible with the
provisions of _Lhe Constitution of Nepal.

' I.-hs Majesty’s Government interprets article 4 of the said Convention as
requiring a party to the Convention to adopt further legislative measures in the fields
cov.ered,by subparagraphs (a), (b) and (c) of that article only in so far as His
Majesty s Government may consider, with due regard to the principles embodied
in the _Umversa} Declaration of Human Rights, that some legislative addition to, or
variation of, existing lgw and practice in those fields is necessary for the attainm:int
of the end specified in the earlier part of article 4. His Majesty’s Government
interprets the requirement in article 6 concerning ’reparation or satisfaction’ as
?ne[l;: I futlﬁl,leci_lff one or other of these forms of redress is made available; and further

Tprets 'satisfaction’ as including an i i
discrmingtory oo (o meiuc g any form of redress effective to bring the

Papua New Guinea

The _G_overnment of Papua New Guinea interprets article 4 of the Convention as
requiring a party to the Convention to adopt further legislative measures in the areas
covelred by_ subparagraphs (a), (b) and (c) of that article only in so far as it may
consider w1L!1 due regard to the principles contained in the Universal Declaration
set out in article 5 of the Convention that some legislative addition to, or variation
of existing law and practice, is necessary to give effect 1o the provisions of article
4. In addition, the Constitution of Papua New Guinea guarantees certain fundamen-
tal rights a_nd freedoms to all persons irrespective of their race and place of origin

The Constitution also provides for judicial protection of these rights and freedoms.
Acc_;ept_ance of this Convention does not therefore indicate the acceptance oi"'
obilgauons by the Government of Papua New Guinea which go beyond those
provided by Ehe .C_onstitution, nor does it indicate the acceptance of any obligation
to introduce judicial process beyond that provided by the Constitution,

Tonga

_Secondly, the Kingdom of Tonga wishes to state its understanding of in arti

in the Convemiop. It interprets article 4 as requiring a party to %he E;a;ﬁgﬂa&gzli
adopt further legislative measures in the fields covered by subparagraphs (a), (b)
anfl (_c) of that article only in so far as it may consider with due regard to’ the
principles embodied in the Universal Declaration of Human Rights and the rights
cxpregs!y set forth in article 5 of the Convention (in particular the right to freedom
of opinton and expression and the right to freedom of peaceful assembly and
association) that some legistative addition to or variation of existing law and

practice in those fields is necessary for the attainment of i i
earlier part of article 4. ary nt of the end specified in the
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United Kingdom of Great Britain and Northern Ireland

Secondly, the United Kingdom wishes (0 state its understanding of certain art
in the Convention. It interprets article 4 as requiring a party to the Conventic
adopt further legislative measures in the fields covered by subparagraphs (a)
and (c) of that article only in so far as it may consider with due regard tc
principles embodied in the Universal Declaration of Human Rights and the ri
expressly set forth in article 5 of the Convention (in particular the right to free
of opinion and expression and the right to freedom of peaceful assembly
association) that some legislative addition to or variation of existing law
practice in those fields is necessary for the attainment of the end specified i
earlier part of article 4.

United States of America

Upon signature:

The Constitution of the United States contains provisions for the prote:
of individual rights, such as the right of free speech, and nothing in the Conve:
shall be deemed to reguire or to authorize legistation or other action by the U
States of America incompatible with the provisions of the Constitution o
United States of America.

RESERVATIONS AND DECLARATIONS TO
THE INTERNATIONAL COVENANT ON
CIVIL AND POLITICAL RIGHTS
As set forth in UN Doc. CCPR/C/2/Rev. 2, 12 May 1989, and confirmed in May 199

Australia

Australia interprets the rights provided for by articles 19, 21 and 22 as cons
with article 20; accordingly, the Commonwealth and the constituent States, h,
legislated with respect to the subject-matter of the article in matters of pra
concern in the interest of public order (ordre public), the right is reserved 1
introduce any further legislative provision on these matters..

Belgium

6. The Belgian Government declares that it does not consider itself obliga
enact legislation in the field covered by article 20, paragraph 1, and that arti
as a whole shall be applied taking into account the rights to freedom of thoug]
religion, freedom of opinion and freedom of assembly and association procl:
in articles 18, 19 and 20 of the Universal Declaration of Human Right
reaffirmed in articles 18, 19, 21 and 22 of the Covenant.

Denmark
3. Reservation is further made to article 20, paragraph 1. This reservatior

accordance with the vote cast by Denmark in the sixteenth session of the G
Assembly of the United Nations in 1961 when the Danish delegation, refen
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.. proceding articie concerning freedom of expression, voted against the prohib-
ition against propaganda for war."

Finland

7. With respect to article 20, paragraph 1, of the Covenant, Finland declares that it
will not apply the provisions of this paragraph, this being compatible with the
standpoint Finland already expressed at the sixteenth session of the United Nations
General Assembly by votin ¢ against the prohibition of propaganda for war, on the

grounds that this might endanger the freedom of expression referred in article 19
of the Cavenant,

France

7. The Government of the Republic declares that the term "war", appearing in article
20, paragraph 1, is to be understood o mean war in contravention of intemational
law and considers, in any case, that French legislation in this matter is adequate.

Iceland

3. Article 20, paragraph 1, with reference to the fact that a prohibition against
propaganda for war could limit the freedom of expression. This reservation is

consistent with the position of Iceland at the General Assembly at its sixieenth
session.

Ireland

Ireland accepts the principle in paragraph 1 of article 20 and implements it as far
as is practicable. Having regard to the difficulties in formulating a specific offence
capable of adjudication at national level in such a form as to reflect the general
principles of law recognized by the community of nations as well as the right of
freedom of expression, Ireland reserves the right to postpone consideration of the
possibility of introducing some legislative addition to, or variation of, exising law
until such time as it may consider that such is necessary for the attainment of the
objective of paragraph 1 of article 20,

Luxembourg

(d) The Government of Luxembourg declares that it does not consider itself
obligated to adopt legislation in the field covered by article 20, paragraph 1, and
that article 20 as a whole will be implemented taking into account the rights to
freedom of thought, religion, opinion, assembly and association laid down in
articles 18, 19 and 20 of the Universal Declaration of Human Rights and reaffirmed
in articles 18, 19, 21 and 22 of the Covenant.

Malta

The Government of Malta interprets article 20 consistently with the rights conferred
by articles 19 and 21 of the Covenant, but reserves the right not to introduce any
legislation for the purpose of implementing article 20,
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Netherlands

The Kingdom of the Netherlands does not accept the obligation set out i
provision [article 20, paragraph 1] in the case of the Netherlands.

New Zealand

The Government of New Zealand, having Iegislatﬁ_:(_l in th‘e areas of‘the advi
of national and racial hatred and the exciting of hostility or ill will againstany
of persons, and having regard to the right of freedom of speech, reserves the
not to introduce further legislation with regard to article 20.

Norway
Subject to reservations ... to article 20, paragraph 1.
Sweden

Sweden reserves the right not to apply ... the provisions of article 20, paragr:
of the Covenant,

United Kingdem of Great Britain and Northern Ireland

ent of the United Kingdom interprets article 20 consistently wi
Egﬁg (():;?lrfg?]redtl;)y articles 19 andg 21 of the Covqnant and having leglslm
matters of practical concern in the imerests_ of public orl'der (qrdre public) re
the right not to introduce any further legislation, The I_Jm_ted Kingdom also res
a similar right in regard to each of its dependent territories.

United States

Reservation proposed by the Bush Administ_ration i_n 1991: .

Aniclep20p<(:1)oes not authorize or require legislation or othe_r action t
United States that would restrict the right of free speech and association pro
by the Constitution and laws of the United States.

-401 -



& R NE Vs i

SELECTED BIBLIOGRAPHY
GENERAL AND COMPARATIVE

M Banton,lecial Consciousness (London: Longman, 1988).
'('f;lé%a)llstlc Ignorance as a Factor in Racial Attitudes," 13 New Conumunity 13
Promoting Racial Harmony (Cambridge University Press, 1985).
E Barendt, Freedom of Speech (Oxford: Oxford University Press, 1987).
Sue Curry Jansen, Censorship: The Knot that Binds Power and Knowledge
. (Oxford: Oxford University Press, 1988).

R Dworkin, Taking Rights Seriously (London, 1977).

R Err‘era, "l_(eg:ent Developments in the French Law of the Press in Comparison
with Britain," in D Kingsford-Smith & D Oliver, eds., Economical with the
{ggi)h) the Law and the Media in a Democratic Society (Oxford: ESC Publishing,
“Freedpm of the Press: The United States, France and other European
Countries," in L. Henkin & A J Rosenthal, eds., Constitutionalism and Rights:
The_ Influence of the United States Constitution Abroad (New York, 1990).

L Gostin, ed., Civil Liberties in Conflict (London & New York: Routledge, 1988).

K Greenawalt, Speech, Crime and the Uses of Language (Oxford: Oxford University
Press, 1989),

F S Haiman, "Words That Injure: Contrasts in French and American Free Speech
Law,"” 28 Free Speech Y.B. 11 (1990).

Speec‘_h andLaw ina Free Society (Chicago: University of Chicago Press, 1981).

Human Rights Watch, “Hate Speech” and Freedom of Expression: A Human Rights
Waich Policy Paper (March 1992),

Intccr?a{(ion?l Movement Against All Forms of Discrimination and Racism Bulletins

okyo).

D Kretzmer, "Freedom of Speech and Racism," 8 Cardozo L. Rev. 445 (1987).

S Lee, 'The Cost of Free Speech (London: Faber & Faber, 1990).

IG RCIU:'., "Less Racial Discrimination in Canada, or Simply Less Racial Conflict?:
?ll'gélgations of Comparisons with Britain," XIV Canadian Public Policy 424

F Schauer, Free Speech. A Philosophical Enguiry (Cambridge: Cambri iversi
Prose, 1900, quiry ( ge: Cambridge University

*

UNITED NATIONS PUBLICATIONS

Committee on the ]_Elimination of Racial Discrimination (CERD), Implementation
o_ﬁ the' Irllter{:arzonal Convention on the Elimination of All Forms of Racial
Dtscrzmx.‘:zanon Article 4 (New York: UN, 1986).
ﬁesi{vatxons}z Deglgrations and Statements of Interpretation Made By States

arties to the RD Convention (New York: UN, 1985), UN D
CERD/C/60/Rev.1. . e

A Eide, Prelnpir_mry Report on Protection of Minorities, submitted (o the
Sub-Commission on Prevention of Discrimination and Protection of Minorities,
UN Doc. E/CN.4/Sub.2/1991/43 (24 June 1991),

-402 -

A LI Rlpm il A ATEIRIRRLALFVA Yy A0 Ued Viakplifind)y 7 Ll il WREPILTELTy = TSRSy T i e =
_ tions Relating to the International Covenant on Civil and Political Righ
York: UN, 1989), UN Doc. CCPR/C/2/Rev.2.

E Odio Benito, Human Rights Studies Series No. 2: Elimination of All I
Intolerance and Discrimination Based on Religion or Belief (New Y¢
1989).

ARibeiro, Report of the Special Rapporteur on Implementation of the Dec
on the Elimination of All Forms of Intolerance and of Discrimination !
Religion or Belief, UN Doc. E/CN.4/1992/52 (18 December 1981).

UN Centre for Human Rights, Global Compilation of National Legislatior
Racial Discrimination (New York: UN, 1991).

The First Twenty Years: Progress Report of CERD (New York: UN,

UN Commission on Human Rights, Draft Declaration on the Rights of
Belonging to National or Ethnic, Religious and Linguistic Minorities, i
of the Working Group on the Rights of Persons Belong to National
Religious and Linguistic Minorities, Annex I, UN Doc. E/CN.4/199
December 1991}, approved by the Commission and forwarded to ECC
resolution L.16 of 18 Febroary 1992,

INTERNATIONAL STANDARDS

M Banton, "The International Defence of Racial Equality,” 13 Ethnic an
Studies 568 (1990).

M Bossuyt, Guide to the "Travaux Préparatoires” of the International
on Civil and Political Rights (Dordrecht: Martinus Nijhoff: 1987).

T Buergenthal, “Implementing the UN Racial Convention," 12 Texas [
(97D,

R Cohen, "United Nations’ Stand on Anti-Semitism," 2 Patterns of Prejudi
(1968).

H-J Heintze & H H Frederick, "International Legal Prohibitions Again
Content Advocating War, Racism and Genocide: Indisputable Princi
rying Enforcement,” Media Law and Practice 91 (September 1990).

Human Rights Network, Combating Racial Discrimination (Report of 2
to mark the 20th year of CERD) {London, 1990}).

W Kleinwiichter, "The Birth of Article 19 - A Twin Concept of the United
Media Law & Practice 93 (September 1989),

N Lerner, Group Rights and Discrimination in International Law (1990)
"Curbing Racial Discrimination - 15 Years of CERD," 13 Israel Y.B. |
170 (1983).

The U.N. Convention on the Elimination of All Forms of Racial Discr
(Alphen aan den Rijn, Netherlands: Sijthoff & Noordhoff, 1980 2d e

D Mahalic & J G Mahalic, "The Limitation Provisions of the Internatic
vention on the Elimination of All Forms of Racial Discrimination,” 9 |
Q. 74 (1990).

T Meron, "The Meaning and Reach of the International Convention on t
nation of All Forms of Racial Discrimination,” 79 Amer. J. Int'i L. 28

K J Partsch, "L’incrimination de la discrimination raciale dans les 1&
pénales nationales,” 1 Revue de science criminelle et de droit pénal

19 (1977).

J Salzberg, The Question of A UN Convention on Religious Intolerance.
bility Study (Washington, D.C, 1990).

- 403 -



E Schwelb, "The International Convention on the Elimination of All Forms of
Racial Discrimination," 15 1.C.L.Q. 999 (1966).

D J Sullivan, "Advancing the Freedom of Religion or Belief through the UN
Declaration on the Elimination of Religious Intolerance and Discrimination,”
82 Amer. T, Int’l L. 487 (1988).

T van Boven, "Advances and Obstacles in Building Understanding and Respect
between People of Diverse Religions and Beliefs,” 13 Hum. Rts. Q. 438 (1991).

EUROPE

K Boyle, "Practice and Procedure on Individual Applications under the European
Convention on Human Rights,” in H Hannum, ed., Guide to International
Human Rights Practice (Philadelphia: Univ, Pennsylvania Press, 1984 and
1992, rev. ed.).

G Ford, Report of the Findings of the Committee of Inquiry into Racism and
Xenophobia (Luxembourg: European Communities, 1991).

M Delmas-Marty, The European Convention for the Protection of Human Rights:
International Protection versus National Restrictions (Dordrecht: Martinng
Nijhoft, 1992). '

R Genn, "Beyond the Pale: Council of Europe Measures Against Incitement 10
Hatred," 13 Israel Y.B. Hum. Rts. 189 (1983).

"Advances in International Outlawing of Incitement to Racism or Religious
Hawed," 24 Patterns of Prejudice 97 (No. 2, 1990).

ALester & S Hulton, "Freedom of Expression under the European Convention,"
in A Byre and B Byfield, eds., International Human Rights Law in the
Commonwealth Caribbean (Martinus Nijhoff, 1991).

S I Roth, "Setting Human Rights Standards in Europe: Developments in the
Helsinki Process in 1991," Institute of Jewish Affairs Research Report (1992).
"CSCE Outlaws Anti-Semitism: the Copenhagen Meeting of the Helsinki
Process," Institute of Jewish Affairs Research Report (1990).

P van Dyke & G van Hoof, Theory and Practice of the European Convention on
Human Rights (Netherlands, 1990 2d ed.).

ARGENTINA

Relevant Law
Law of 3 August 1988.

Books and Articles

Argentina, Tenth Periodic Report to CERD, UN Doc. CERD/C/172/Add.18, 24
October 1989,

S J Roth, "Argentina’s Anti-Discrimination Bill," 22 No. t Patterns of Prejudice
40 (1985).

"Legal Developments: Argentina," 22 No. 3 Patterns of Prejudice 47 (1988).
AUSTRALIA

Relevant Law

The Anti-Discrimination (Racial Vilification) Amendment Act No. 48 1989 (New
South Wales).

JA04 -

Criminal Code (Racist Harassment and Incitement to Racial Hatred) 4
(Western Australia),

Books and Articles ‘

Australia, Eighth Periodic Report to CERD, UN Doc. CERD/C/194/Add

Australian Human Rights and Equal Opporiunity Commission, Report of
Inquiry into Racist Violence in Australia (Canberra: AGPS, 1991).

Austratian Press Council, Submission on Racial Vilification to NSW Go
(April, 1989).

Attomey-General of Victoria, Racial Vilification in Victoria (1991).

R Castan, "Stopping Lies about the Holocaust - the Use of Consumer I
Legislation," 18 No. 4 Patterns of Prejudice 39 (1984).

D Fraser, "It’s Alright Ma, I'm Only Bleeding," 14 Legal Services Bi
(1989).

B Hounslow, "The New Racial Vilification Legislation in NSW," 139 Ch
3 (Christmas 1989).

Law Reform Commission of Western Australia, Report on Incitement
Hatred (1989).

New South Wales Anti-Discrimination Board, Proposal to Amend
Discrimination Act to Render Racial Vilification Unlawful (July 198
Racial Vilification Policy Document (1991).

New South Wales Government, Discussion Paper on Racial Vilifice
Proposed Amendments to the Anti-Discrimination Act 1977 (Decemt

D Partlett, "From Red Lion Square to Skokie to the Fatal Shore: Racial Dx
and Freedom of Speech;" 22 Vanderbilt Journal of Transnational
(1989).

T Seeman, "Racial Vilification Legislation and Anti-Semitism in NSW: T
Impact of the Amendment," 12 Sydney L. Rev. 596 (1990).

CANADA

Relevant Laws

Canadian Human Rights Act, Sections 12 and 13.

Canadian Criminal Code, Sections 318 and 319.

Alberta Individual’s Rights Protection Act, 8.A,, ¢, I-2, Section 2.

British Columbia Human Rights Act, S.B.C. 1984, ¢. 22, Section 2;
Civil Rights Protection Act, S.B.C., ¢. 12, Section 1.

Manitoba Human Rights Code, R.S.M. 1988, ¢. H175, Section 14(3);
R.5.M. 1987, c. D.20, Section 19(1).

New Brunswick Human Rights Code, R.S.N,B. 1973, ¢. H-11, Section |

Newfoundland Human Rights Code, S. NFLD. 1988, ¢. 62, Section 15.

Northwest Territories Fair Practices Act, RS.N.W.T. 1974, ¢. F-2, Sect

Nova Scotia Human Rights Act, R.S.N.S. 1989, c. 214, Section 17.

Prince Edward Island Human Rights Act, L.P.E.I. 1975, c. 72, Section |

Québec Charte des droits et libertés de 1a personne, LR.Q. 1979, ¢. C-12, /

Saskatchewan Human Rights Code, S.S. 1979, C. $-24.1, Section 14.

Yukon Human Rights Act, S.Y. 1987, c. 3.

Books and Articles
G-A Beaudoin & E Ratushny, The Canadian Charier of Rights and
(Toronto: Carswell, 1985).

_405 -



—AuiiAldy Lalldla, 1500 ),

R Bessner, "The Constitutionality of the Group Libel Offences in the Canadian
Criminal Code," 17 Manitoba L.J. 183 (1988).

D Bottos, "Keegstra and Andrews: A Commentary on Hate Propaganda and the
Freedom of Expression,” 27 Alta L. Rev. 461 (1989).

A Borovoy et al., "Language as Violence v. Freedom of Expression: Canadian and
American Perspectives on Group Defamation,” 37 Buffalo L. Rev. 337
(1988/89).

A Butovsky, "The Holocaust on Trial in Canada,” 19 Patterns of Prejudice 34 (No.
3, 1985).

Canada, Ninth Periodic Report to CERD. UN Do, CERDY/C/159/Add.3, 9 November
1989; and Tenth Periodic Report. UN Doc. CERD/C/185/Add.3, 2 March 1990.

ICotler, "Racist Incitement: Giving Free Speech a Bad Name," in D Schneiderman,
ed., Freedom of Expression and the Charter (Toronto: Carswell, 199 1).
"Debate; Freedom of Speech and Holocaust Denial,” 8 Cardozo Law Review
560-66 (1987),

"Hate Literature,” in R S Abella & M L Rothman, eds., Justice Beyond Orwell
(Montreal: Les Editions Yvon Blais, 1985). « .

K Dubick, "Freedom to Hate: Do the Criminal Code Proscriptions Against Hate
Propaganda Infringe the Charter?," 54 Sask. L. Rev. 149 (1990).

B P Elman, "The Promotion of Hatred and the Canadian Charter of Rights and
Freedoms: A Review of Keegstra v. The Queen," XV Canadian Public Policy
72 (1989). :

P Hogg, Constitutional Law of Canada (Toronto: Carswell, 1985).

"Section 1 Revisited," 1 N.C.L.J. 1 (1991).

Law Reform Commission, Hate Propaganda (Working Paper No. 50) (Ottawa:
Law Reform Commission of Canada, 1986).

S Mertl & J Ward, Keegstra: The Trial, the Issues, the Consequences (Saskatoon:
Western Producer Prairie Books, 1985).

G A Paimore, An Inguiry into the Norm of Non-Discrimination in Canada (Kingston:
Industrial Relations Centre, Queen’s University, 1990).

P Rosenthal, "The Criminality of Racial Harassment," 6 Canad. Hum. Rts. Y.B. 113
(1989-90).

5 J Roth, "Freedom of Speech and Hate-Mongering: Two Contradictory

Judgments," 22 Patterns of Prejudice 40 (No. 4, 1988).
"Curbing Racist Propaganda is Constitutional," 24 Patterns of Prejudice 99
(Nos. 2-4, 1990).

G Weimann & C Winn, Hate on Trial: The Zundel Affair, the Media, and Public

Opinion in Canada (QOakville: Mosaic Press, 1986).

DENMARK

Relevant Laws
Section 2668, Penal Code.

Books and Articles

Meredith Wilkie, "Victims of Neutrality, Race Discrimination in Denmark," 59
Nordic J. Int'l L. 4 (1990).

- 406 -

Relevant Laws )

Statute of 29 July 1881 on freedom of the press, Articles 23(1), 244
33(2),(3) and 48. ) )

Statute of 1 July 1901 on Associations, Articles 1-6. o )

Statute of 10 January 1936 on private combat groups and militias, Artic

Statute of 16 July 1949 regulating the display and sale of goods to minors,

Statute of 13 July 1990 making the contestation of crimes against hu
offence.

Penal Code, Article 187(1). o )

Decree of 18 March 1988 prohibiting the public display of Nazi and othe:
badges or emblems.

Code of Penal Procedure, Articles 2-1, 2-4 and 2-6.

Books and Atticles _ ’

Commission Nationale Consultative des Droits de I'Homme, 1991
Contre le Racisme et la Xénophobie (Paris: 1992).
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Representation of the People Act 1951, Section 124(5).

Bopks and Articles

Ind_la, Ni_nrh Periodic Report to CERD. UN Doc. CERD/C/149/Add.11.
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Internal Security Act 1982, Section 62.

Books and Articles.
African National Congress, Department of Political Education, The Road to
Constitutional Guidelines (1990).
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Longman. 1992 34 64, n Media Law (London:
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Books and Articles
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Pubtiae o AR )p ican Society of International Law (West
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Criminal Code, amended by Law No. 16,048 of 6 ] i
) . 16, une 198, Article 149,
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Books and Articles

S J Roth, "New Moves on Anti-Discriminati islation.®
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on emergency powers and Northern Ireland, and has written widely on freec
religion, belief and expression under international and regional law.

Kenneth L Cain is a Fulbright Scholar of Constitutional and Human Righ|
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prppaganqa cases, and also in precedent-setting cases concerning aboriginal and
minority rights. He advised the Soviet prosecutor in the Smirnov-Ostashvili hate
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o z;les, c%mpletec_i the Master pf Laws degree (with distinction) from University
ollege, London in 1991, and is currently undertaking an SJD at the University of

Technology, Sydney. She was admi ici
gocting 08y, 5 199)(() ' mitted as a solicitor of the Supreme Court of New

Kitty Eggerking is the co-ordinator of the R, i i
_ eporting Cultural Diversity project at
:fhce1 Aulstrahz_m Centre for Independent Journalism. She worked as a jounjlfall)istjg tlfe
rgdz.arasﬁarhamengary press gaIIery,'Canberra for five years, including for SBS
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de la magistrature (at which most French Judges are trained). He was a Visitin
Profesgor of. French Law at University College, London (1983-84) and Britisg
Council Senior Research Fellow at the Institute of Advanced Legal Studies (1987-
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